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AMENDING EXECUTIVE ORDER 12866: GOOD 
GOVERNANCE OR REGULATORY USURPA- 
TION? 


TUESDAY, FEBRUARY 13, 2007 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:05 p.m., in Room 
2141 of the Rayburn House Office Building, the Honorable Linda 
Sanchez (Chairwoman of the Subcommittee) presiding. 

Ms. Sanchez. The hearing of the Subcommittee on Commercial 
and Administrative Law will now come to order. 

I would like to begin by welcoming everyone to the first hearing 
of this Subcommittee of the 110th Congress, and in particular I 
wish to extend warm regards to the Ranking Member of the Sub- 
committee, Mr. Cannon. I very much look forward to our working 
together. I would also like to welcome the two newest Members to 
the Judiciary Committee, Mr. Johnson and Mr. Jordan, to the Sub- 
committee. 

At the request of a minority Member of the Science Committee, 
we moved the starting time of this hearing from 1 to 2 p.m. to ac- 
commodate the Science Committee hearing that has just concluded, 
and I appreciate the cooperation of our Ranking Member and the 
indulgence of our witnesses and attendees. 

I will now recognize myself for a short statement. 

Over the last several weeks, I have been reading some very dis- 
turbing news reports and commentaries about an Executive Order 
issued last month by President Bush. The new Order substantially 
amends Executive Order 12866, an Order that has guided the 0MB 
regulatory review process for the last 13 years. This new Order re- 
quires agencies to identify specific “market failures” or problems 
that warrant a new regulation. Furthermore, agency heads are now 
required to designate a presidential appointee as an “agency policy 
officer” to control upcoming rulemaking. In a sense, the Executive 
Order politicizes regulations, many of which were specifically cre- 
ated by experts to protect the health and safety of our citizens. I 
am concerned that the main thrust of this new Order appears to 
shift control of the regulatory process from the agencies — the enti- 
ties that have the most substantive knowledge and experience to 
the White House. 
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The primary purpose of this regulatory process is to provide 
guidance and interpret technical policies, often at the request of in- 
dustry. Unfortunately, we don’t know what prompted President 
Bush to undertake a major overhaul of this proven process. There 
is some speculation as to the Administration’s reasoning. The New 
York Times, for example, reported that this new Executive Order 
“strengthens the hand of the White House in shaping rules that 
have, in the past, often been generated by civil servants and sci- 
entific experts.” Others claim that this is just another clandestine 
“power grab” by the Administration. 

These thoughts and concerns are not just being expressed by the 
so-called liberal media or partisan hacks. CRS, for example, says 
that the revisions made by Executive Order 13422 “represent a 
clear expansion of presidential authority over rulemaking agen- 
cies.” CRS also notes that the Order can be viewed as part of a 
broader statement of presidential authority presented throughout 
the Bush administration — from declining to provide access to Exec- 
utive Branch documents and information to creating presidential 
signing statements indicating that certain statutory provisions will 
be interpreted consistent with the President’s view of the “unitary 
executive.” 

That is a rather serious observation coming from a preeminently 
nonpartisan source. And the fact that Subcommittees from both the 
Judiciary and Science Committees are looking into this issue I 
think underscores the serious concerns that the Order appears to 
present. 

To help shed some light on these issues, we have with us today 
a truly notable witness panel. We are pleased to have a representa- 
tive from the Administration, as well as two former Administration 
officials. We also have the author of the CRS report that I men- 
tioned earlier, as well as one of the leading academics on presi- 
dential review of rulemaking. Accordingly, I very much look for- 
ward to hearing their testimony, and appreciate their willingness 
to participate. 

[The prepared statement of Ms. Sanchez follows:] 

Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 

Congress from the State of California, and Chairwoman, Subcommittee on 

Commercial and Administrative Law 

Over the last several weeks, I’ve been reading some very disturbing news reports 
and commentaries about an executive order issued last month by President Bush. 
The new Order substantially amends Executive Order 12866, an order that has 
guided the 0MB regulatory review process for the last 13 years. This new Order 
requires agencies to identify specific “market failures” or problems that warrant a 
new regulation. Furthermore, agency heads are now required to designate a presi- 
dential appointee as an “agency policy officer” to control upcoming rulemaking. 

In a sense, this Executive Order politicizes regulations, many of which were spe- 
cifically created by experts to protect the health and safety of our citizens. 

I am concerned that the main thrust of this new Order appears to shift control 
of the regulatory process from the agencies — the entities that have the most sub- 
stantive knowledge and experience — to the White House. 

The primary purpose of this regulatory process is to provide guidance and inter- 
pret technical policies, often at the request of industry. 

Unfortunately, we don’t know what prompted President Bush to undertake a 
major overhaul of this proven process. 

There is some speculation as to the Administration’s reasoning. The New York 
Times, for example, reported that this new Executive Order “strengthens the hand 
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of the White House in shaping rules that have, in the past, often been generated 
by civil servants and scientific experts.” 

Others claim this is just another clandestine “power grab” by the Administration. 

These thoughts and concerns are not just being expressed by the so-called liberal 
media or partisan hacks. CRS, for example, says the revisions made by Executive 
Order 13422 “represent a clear expansion of presidential authority over rulemaking 
agencies.” 

CRS also notes that the Order “can be viewed as part of a broader statement of 
presidential authority presented throughout the Bush Administration — from declin- 
ing to provide access to Executive branch documents and information to creating 
presidential signing statements indicating that certain statutory provisions will be 
interpreted consistent with the President’s view of the ‘unitary executive.’” 

That’s a rather serious observation coming from a preeminently nonpartisan 
source. 

And the fact that subcommittees from both the Judiciary and Science Committees 
are looking into this issue I think underscores the serious concerns that the Order 
appears to present. 

To help shed some light on these issues, we have with us today a truly notable 
witness panel. We are pleased to have a representative from the Administration as 
well as two former Administration officials. We also have the author of the CRS re- 
port that I mentioned earlier as well as one of the leading academics on Presidential 
review of rulemaking. 

Accordingly, I very much look forward to hearing their testimony and appreciate 
their willingness to participate. 
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ATTACHMENT 


Executive Order 12866 as ameti^d by Executive jOrders, 13258^ aryi , 13422 

Federal Register: September 30, 1993 (Volume 58)] 

[Presidential Documents] 

[Page 51735] 

Executive Order 12866 of September 30, 1993-Regulatory Planning and Review 


The American people deserve a regulatory system that works for them, not against them: 
a regulatory system that protects and improves their health, safety, environment, and 
well-being and improves the performance of the economy without imposing unacceptable 
or unreasonable costs on society; regulatory policies that recognize that the private sector 
and private markets are the best engine for economic growth; regulatory approaches that 
respect the role of State, local, and tribal governments; and regulations that are effective, 
consistent, sensible, and understandable. We do not have such a regulatory system today. 
With this Executive order, the Federal Government begios a program to r^orm and make 
more efficient the regulatory process. The objectives of this Executive order are to 
enhance planning and coordination with respect to both new and existing regulations; to 
reaffirm the primacy of Federal agencies in the regulatmy decision-making process; to 
restore the integrity and legitimacy of regulatory review and ovmi^t; and to make the 
process more accessible and open to the public. In pursuing these objectives, the 
regulatory process shall be conducted so as to meet applicable statutory requirements and 
with due regard to the discretion that has been entrusted to die Federal agencies. 
Accordingly, by the authority vested in me as President by the Constitution and the laws 
of the United States of America, it is hereby ordered as follows: 

Section 1 . Statement of Regulatory Philosophy and Principles, (a) The Regulatory 
Philosophy. Federal agencies should promulgate only such regulations as are required by 
law, are necessary to interpret the law. or are made necessary by ccunpelling public need, 
such as m^rial failures of private markets to protect or improve the health and safety of 
the public, the environment, or the well-being of the American pec^le. In deciding 
whether and how to regulate, agencies should assess all costs and benefits of available 
regulatory alternatives, including the alternative of not regulating. Costs and benefits 
shall be understood to include both quantifiable measures (ro the fullest extent that these 
can be usefully estimated) and qualitative measures of costs and benefits that are difficult 
to quantify, but nevertheless essential to consider. Further, in dioosing among alternative 
regulatory approaches, agencies should select those approaches that maximize net 
benefits (including potential economic, environment^, public health and safety, and oth^ 
advantages; distributive impacts; and equity), unless a statute requires another regulatory 
approach. 

(b) The Principles of Regulation. To ensure that the agencies' regulatory programs are 
consistent with the philosophy set forth above, agencies should adhere to the following 
principles, to the extent permitted by law and where tqiplicable: 
il) Each agency shall identify in writing the specific market failure (such as 
e)rt9malities. market power, lack of infornnation) or other soecitic problem that 
it intends to address dncludina. where applicable, the laiiures of public 
institutions) that warrant new aoenev action, as weil as assess the significance of 
that problem, to enable assessment of whether any new regulation is warranted.'' / 
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(2) Each agency shall examine whether existing regulations (<» other law) have created, 
or contributed to, the problem that a new regulation is intended to correct and whether 
those regulations (or other law) should be modified to achieve the intended goal of 
regulation more effectively. 

(3) Each agency shall identity and assess available alternatives to (hrect regulation, 
including providing economic incentives to encourage the desired behavior, such as user 
fees or marketable permits, or providing information upon which choices can be made by 
the public. 

(4) In setting regulatory priorities, each agency shall consider, to the extent reasonable, 
the degree and nature of the risks posed by various substances or activities within its 
jurisdiction. 

(5) When an agency determines that a regulation is the best avail^e method of 
achieving the regulatory objective, it shall design its regulations in the most cost-effective 
manner to achieve the regulatory objective. In doing so. each agency shall consider 
incentives for innovation, consistency, predictability, the costs of enforcement and 
compliance (to the government, regulated entities, and the public), flexibility, distributive 
impacts, and equity. 

(6) Each agency shall assess both the costs and the benefits of tire intended regulation 
and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a 
regulation only upon a reasoned determination that the benefits of the intended regulation 
justify its costs. 

(7) Each agency shall base its decisions on the best reasonably obtainable scientific, 
technical, economic, and other information concerning the need , and consequences of, 
the Intended regulatio n or guidance document . 

(8) Each agency shall identify and assess alternative forms of reflation and shall, to the 
extent feasible, specify performance objectives, rather than specifying the behavior or 
manner of compliance that regulated entities must adopt. 

(9) Wherever feasible, agencies shall seek views of apjn'opriate State, local, and tribal 
officials before imposing regulatory requirements that might significantly or uniquely 
affect those governmental entities. Each agency shall assess the effects of Federal 
regulations on State, local, and tribal goveraments, including specifically the availability 
of resources to carry out those mandates, and seek to minimize those burdens that 
uniquely or significantly affect such governmental entities, consistmt with achieving 
regulatory objectives. In a^ition, as appropriate, agencies sh^ seek to harmonize 
Federal regulatory actions with related State, local, and tribal regul^ory and other 
governmental hinctions. 

(10) Each agency shall avoid regulations ^nd guidance documents that are inconsistent, 
incompatible, or duplicative with its other regulations jind^idance documenjs or ^ore 
of other Federal agencies. 

(1 1) Each agency shall tailor its regulations and guidance ^uments t o impose Ae least 
burden on society, including individuals, businesses of differing sizes, and other entities 
(including small communities and governmental entities), consistoit with obtaining the 
regulatory objectives, taking into account, among other things, and to the extent 
practicable, the costs of cumulative regulations. 
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(12) Each agency shall draft its regulations jind guidance docunients t o be simple and 
easy to understand, with the goal of minimizing the p<MeQtia] for uncertainty ^ 
litigation arising from such uncertainty. 

Sec. 2. Organization. An efficient regulatory planning and review inocess is vital to 
ensure that the Federal Government’s regulatory system best serves the American people. 

(a) The Agencies. Because Federal agencies are the repositories of significant substantive 
expertise and experience, they are responsible for developing regulations jind qiiidancg 
documents and assuring that the regulations ^nd guidance documents are comis^t with 
applicable law, the President's priorities, and the principles set forth in this Executive 
order. 

(b) The Office of Management and Budget, Coordinated review of agency rulemaking is 
necessary to ensure that regulations guidance documents are consist^! wiA 
applicable law, the President's priorities, and the principles set forth in this Executive 
order, and that decisions made by one agency do not conflict with the policies or actions 
taken or planned by another agency. The Office of Mana^ment and Budget (OMB) shall 
carry out that review function. Within OMB, the Office of hiformation and Regulatory 
Affairs (OIRA) is the repository of expertise concerning reguliUt^ issues, including 
methodologies and procedures that affect more than one agency, this Executive order, 
and the President's regulatory policies. To the extent permitted by law, OMB shall 
provide guidance to agencies and assist the President,;^ qtl^ re^atoQ' policy 
advisors to the President in regulatory planning and shall" be fire entity that reviews 
individual regulations ffid guidance do^qtnen tj. as provided by this Executive order. 

(c) Assistance. jn fulfilling hj%respQ_nsibjljti« un^_Aia]EKi!yiiriw^w,~rh<>'^crH^^^ ' 

C^ce of the ^ 

F^i^'nt and by such" agency officials and personnel as die PwWMtjnay, from rime to ' 
time, consult. 

Sec. 3. Definitions. For purposes of this Executive order 

(a) "Advisors" refers to such regulatory policy advisors to the President as the President 
time m fime co^ult, including, among others: 

(i) foe Director of OMB; 


(2) foe Chair (or another member) of foe Council of Economic Advisers; 

(3) foe Assistant to the President for Economic Policy; 

(4) foe Assistant to the President for Domestic Policy; 

(5) foe Assistant to foe President for National Security Affoiis;. 
f6 ) the Director of the Office of Sc ience and Technology Poliev.: 

(7 1the Deputy Assistant to the President and Director for Intergqv^mmentarAffarrsj 

(8) foe Assistant to the President and Staff Secretary; '' 

(9) the Assistant to the President and Chief of Staff to the Vice President; 

(10) the Assistant to the President and Counsel to foe President; 

(11) ihe Chairman of the Council on Environmental pualitv and Director of ihe Office of 
Environmental Quality : and 


(12) the ^sistan t to the President for Homeland SecuritY: 

(13) the Adimnistrator of OIRA, who also shall coordinate communications refating to 
this Executive order among the agencies, OMB, the other Advisors, and foe Office of the 
Vice President 
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The primary purpose of this regulatory process is to provide 
guidance and interpret technical policies, often at the request of in- 
dustry. Unfortunately, we don’t know what prompted President 
Bush to undertake a major overhaul of this proven process. There 
is some speculation as to the Administration’s reasoning. The New 
York Times, for example, reported that this new Executive Order 
“strengthens the hand of the White House in shaping rules that 
have, in the past, often been generated by civil servants and sci- 
entific experts.” Others claim that this is just another clandestine 
“power grab” by the Administration. 

These thoughts and concerns are not just being expressed by the 
so-called liberal media or partisan hacks. CRS, for example, says 
that the revisions made by Executive Order 13422 “represent a 
clear expansion of presidential authority over rulemaking agen- 
cies.” CRS also notes that the Order can be viewed as part of a 
broader statement of presidential authority presented throughout 
the Bush administration — from declining to provide access to Exec- 
utive Branch documents and information to creating presidential 
signing statements indicating that certain statutory provisions will 
be interpreted consistent with the President’s view of the “unitary 
executive.” 

That is a rather serious observation coming from a preeminently 
nonpartisan source. And the fact that Subcommittees from both the 
Judiciary and Science Committees are looking into this issue I 
think underscores the serious concerns that the Order appears to 
present. 

To help shed some light on these issues, we have with us today 
a truly notable witness panel. We are pleased to have a representa- 
tive from the Administration, as well as two former Administration 
officials. We also have the author of the CRS report that I men- 
tioned earlier, as well as one of the leading academics on presi- 
dential review of rulemaking. Accordingly, I very much look for- 
ward to hearing their testimony, and appreciate their willingness 
to participate. 

[The prepared statement of Ms. Sanchez follows:] 

Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 

Congress from the State of California, and Chairwoman, Subcommittee on 

Commercial and Administrative Law 

Over the last several weeks, I’ve been reading some very disturbing news reports 
and commentaries about an executive order issued last month by President Bush. 
The new Order substantially amends Executive Order 12866, an order that has 
guided the 0MB regulatory review process for the last 13 years. This new Order 
requires agencies to identify specific “market failures” or problems that warrant a 
new regulation. Furthermore, agency heads are now required to designate a presi- 
dential appointee as an “agency policy officer” to control upcoming rulemaking. 

In a sense, this Executive Order politicizes regulations, many of which were spe- 
cifically created by experts to protect the health and safety of our citizens. 

I am concerned that the main thrust of this new Order appears to shift control 
of the regulatory process from the agencies — the entities that have the most sub- 
stantive knowledge and experience — to the White House. 

The primary purpose of this regulatory process is to provide guidance and inter- 
pret technical policies, often at the request of industry. 

Unfortunately, we don’t know what prompted President Bush to undertake a 
major overhaul of this proven process. 

There is some speculation as to the Administration’s reasoning. The New York 
Times, for example, reported that this new Executive Order “strengthens the hand 
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of the White House in shaping rules that have, in the past, often been generated 
by civil servants and scientific experts.” 

Others claim this is just another clandestine “power grab” by the Administration. 

These thoughts and concerns are not just being expressed by the so-called liberal 
media or partisan hacks. CRS, for example, says the revisions made by Executive 
Order 13422 “represent a clear expansion of presidential authority over rulemaking 
agencies.” 

CRS also notes that the Order “can be viewed as part of a broader statement of 
presidential authority presented throughout the Bush Administration — from declin- 
ing to provide access to Executive branch documents and information to creating 
presidential signing statements indicating that certain statutory provisions will be 
interpreted consistent with the President’s view of the ‘unitary executive.’” 

That’s a rather serious observation coming from a preeminently nonpartisan 
source. 

And the fact that subcommittees from both the Judiciary and Science Committees 
are looking into this issue I think underscores the serious concerns that the Order 
appears to present. 

To help shed some light on these issues, we have with us today a truly notable 
witness panel. We are pleased to have a representative from the Administration as 
well as two former Administration officials. We also have the author of the CRS re- 
port that I mentioned earlier as well as one of the leading academics on Presidential 
review of rulemaking. 

Accordingly, I very much look forward to hearing their testimony and appreciate 
their willingness to participate. 
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ATTACHMENT 


Executive Order 12866 as ameti^d by Executive jOrders, 13258^ aryi , 13422 

Federal Register: September 30, 1993 (Volume 58)] 

[Presidential Documents] 

[Page 51735] 

Executive Order 12866 of September 30, 1993-Regulatory Planning and Review 


The American people deserve a regulatory system that works for them, not against them: 
a regulatory system that protects and improves their health, safety, environment, and 
well-being and improves the performance of the economy without imposing unacceptable 
or unreasonable costs on society; regulatory policies that recognize that the private sector 
and private markets are the best engine for economic growth; regulatory approaches that 
respect the role of State, local, and tribal governments; and regulations that are effective, 
consistent, sensible, and understandable. We do not have such a regulatory system today. 
With this Executive order, the Federal Government begios a program to r^orm and make 
more efficient the regulatory process. The objectives of this Executive order are to 
enhance planning and coordination with respect to both new and existing regulations; to 
reaffirm the primacy of Federal agencies in the regulatmy decision-making process; to 
restore the integrity and legitimacy of regulatory review and ovmi^t; and to make the 
process more accessible and open to the public. In pursuing these objectives, the 
regulatory process shall be conducted so as to meet applicable statutory requirements and 
with due regard to the discretion that has been entrusted to die Federal agencies. 
Accordingly, by the authority vested in me as President by the Constitution and the laws 
of the United States of America, it is hereby ordered as follows: 

Section 1 . Statement of Regulatory Philosophy and Principles, (a) The Regulatory 
Philosophy. Federal agencies should promulgate only such regulations as are required by 
law, are necessary to interpret the law. or are made necessary by ccunpelling public need, 
such as m^rial failures of private markets to protect or improve the health and safety of 
the public, the environment, or the well-being of the American pec^le. In deciding 
whether and how to regulate, agencies should assess all costs and benefits of available 
regulatory alternatives, including the alternative of not regulating. Costs and benefits 
shall be understood to include both quantifiable measures (ro the fullest extent that these 
can be usefully estimated) and qualitative measures of costs and benefits that are difficult 
to quantify, but nevertheless essential to consider. Further, in dioosing among alternative 
regulatory approaches, agencies should select those approaches that maximize net 
benefits (including potential economic, environment^, public health and safety, and oth^ 
advantages; distributive impacts; and equity), unless a statute requires another regulatory 
approach. 

(b) The Principles of Regulation. To ensure that the agencies' regulatory programs are 
consistent with the philosophy set forth above, agencies should adhere to the following 
principles, to the extent permitted by law and where tqiplicable: 
il) Each agency shall identify in writing the specific market failure (such as 
e)rt9malities. market power, lack of infornnation) or other soecitic problem that 
it intends to address dncludina. where applicable, the laiiures of public 
institutions) that warrant new aoenev action, as weil as assess the significance of 
that problem, to enable assessment of whether any new regulation is warranted.'' / 
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(2) Each agency shall examine whether existing regulations (<» other law) have created, 
or contributed to, the problem that a new regulation is intended to correct and whether 
those regulations (or other law) should be modified to achieve the intended goal of 
regulation more effectively. 

(3) Each agency shall identity and assess available alternatives to (hrect regulation, 
including providing economic incentives to encourage the desired behavior, such as user 
fees or marketable permits, or providing information upon which choices can be made by 
the public. 

(4) In setting regulatory priorities, each agency shall consider, to the extent reasonable, 
the degree and nature of the risks posed by various substances or activities within its 
jurisdiction. 

(5) When an agency determines that a regulation is the best avail^e method of 
achieving the regulatory objective, it shall design its regulations in the most cost-effective 
manner to achieve the regulatory objective. In doing so. each agency shall consider 
incentives for innovation, consistency, predictability, the costs of enforcement and 
compliance (to the government, regulated entities, and the public), flexibility, distributive 
impacts, and equity. 

(6) Each agency shall assess both the costs and the benefits of tire intended regulation 
and, recognizing that some costs and benefits are difficult to quantify, propose or adopt a 
regulation only upon a reasoned determination that the benefits of the intended regulation 
justify its costs. 

(7) Each agency shall base its decisions on the best reasonably obtainable scientific, 
technical, economic, and other information concerning the need , and consequences of, 
the Intended regulatio n or guidance document . 

(8) Each agency shall identify and assess alternative forms of reflation and shall, to the 
extent feasible, specify performance objectives, rather than specifying the behavior or 
manner of compliance that regulated entities must adopt. 

(9) Wherever feasible, agencies shall seek views of apjn'opriate State, local, and tribal 
officials before imposing regulatory requirements that might significantly or uniquely 
affect those governmental entities. Each agency shall assess the effects of Federal 
regulations on State, local, and tribal goveraments, including specifically the availability 
of resources to carry out those mandates, and seek to minimize those burdens that 
uniquely or significantly affect such governmental entities, consistmt with achieving 
regulatory objectives. In a^ition, as appropriate, agencies sh^ seek to harmonize 
Federal regulatory actions with related State, local, and tribal regul^ory and other 
governmental hinctions. 

(10) Each agency shall avoid regulations ^nd guidance documents that are inconsistent, 
incompatible, or duplicative with its other regulations jind^idance documenjs or ^ore 
of other Federal agencies. 

(1 1) Each agency shall tailor its regulations and guidance ^uments t o impose Ae least 
burden on society, including individuals, businesses of differing sizes, and other entities 
(including small communities and governmental entities), consistoit with obtaining the 
regulatory objectives, taking into account, among other things, and to the extent 
practicable, the costs of cumulative regulations. 
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(12) Each agency shall draft its regulations jind guidance docunients t o be simple and 
easy to understand, with the goal of minimizing the p<MeQtia] for uncertainty ^ 
litigation arising from such uncertainty. 

Sec. 2. Organization. An efficient regulatory planning and review inocess is vital to 
ensure that the Federal Government’s regulatory system best serves the American people. 

(a) The Agencies. Because Federal agencies are the repositories of significant substantive 
expertise and experience, they are responsible for developing regulations jind qiiidancg 
documents and assuring that the regulations ^nd guidance documents are comis^t with 
applicable law, the President's priorities, and the principles set forth in this Executive 
order. 

(b) The Office of Management and Budget, Coordinated review of agency rulemaking is 
necessary to ensure that regulations guidance documents are consist^! wiA 
applicable law, the President's priorities, and the principles set forth in this Executive 
order, and that decisions made by one agency do not conflict with the policies or actions 
taken or planned by another agency. The Office of Mana^ment and Budget (OMB) shall 
carry out that review function. Within OMB, the Office of hiformation and Regulatory 
Affairs (OIRA) is the repository of expertise concerning reguliUt^ issues, including 
methodologies and procedures that affect more than one agency, this Executive order, 
and the President's regulatory policies. To the extent permitted by law, OMB shall 
provide guidance to agencies and assist the President,;^ qtl^ re^atoQ' policy 
advisors to the President in regulatory planning and shall" be fire entity that reviews 
individual regulations ffid guidance do^qtnen tj. as provided by this Executive order. 

(c) Assistance. jn fulfilling hj%respQ_nsibjljti« un^_Aia]EKi!yiiriw^w,~rh<>'^crH^^^ ' 

C^ce of the ^ 

F^i^'nt and by such" agency officials and personnel as die PwWMtjnay, from rime to ' 
time, consult. 

Sec. 3. Definitions. For purposes of this Executive order 

(a) "Advisors" refers to such regulatory policy advisors to the President as the President 
time m fime co^ult, including, among others: 

(i) foe Director of OMB; 


(2) foe Chair (or another member) of foe Council of Economic Advisers; 

(3) foe Assistant to the President for Economic Policy; 

(4) foe Assistant to the President for Domestic Policy; 

(5) foe Assistant to foe President for National Security Affoiis;. 
f6 ) the Director of the Office of Sc ience and Technology Poliev.: 

(7 1the Deputy Assistant to the President and Director for Intergqv^mmentarAffarrsj 

(8) foe Assistant to the President and Staff Secretary; '' 

(9) the Assistant to the President and Chief of Staff to the Vice President; 

(10) the Assistant to the President and Counsel to foe President; 

(11) ihe Chairman of the Council on Environmental pualitv and Director of ihe Office of 
Environmental Quality : and 


(12) the ^sistan t to the President for Homeland SecuritY: 

(13) the Adimnistrator of OIRA, who also shall coordinate communications refating to 
this Executive order among the agencies, OMB, the other Advisors, and foe Office of the 
Vice President 
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(b) ''Agency," unless otherwise indicated, means any authoriQ^ of die United States that is 
an "agency" under 44 U.S.C. 3502(1), other than those considered to be independent 
regulatory agencies, as defined in 44 U.S.C. 3502(10). 

(c) "Director” means the Director of 0MB. 

(d) "Regulation" ^eans an agency stotement of gen«'^_J 5 )plicaWij^_and futoe effwt, 

which the agency intends to have the force and effect of law, that is designed to 
implement, interpret, or prescribe law or policy or to desmbe die procedure or practice 
requirements of an agency. It does not, however, include: 

(1) Regulations^ssu^ in accordance with the formal ruletnaldnginovisions of S U^SjC^ 

556,557; 

(2) Regulations or rules that pertain to a military or foreign affairs function of the United 
States, other than procurement regulations and regulatioas involving the import or export 
of non~defense articles and services; 

(3) Regulations ^hat are limi^ to agency org^zation, manaj^n^t, or personnel 
matters; or 

(4) Any other category of regulations exempted by the Administrator of OIRA. 

(e) "Regulatory action” means any substantive action by an agency (normally published 
in the Federal Register) that promulgates or is expected m lead to the promulgation of a 
final rul^Jncl^ingnpticM of _jnquiryj_advancenodcw_qf propped nilein|ddng,^_ 
notices of proposed rulemaUng. 

(f) "Significant regulatory action" means any regulatory action diat is likely to result in a 

fcijulgtion Aat may: 

(1) Have an annual eff^ on the economy of $ 100 million or mote or adversely affect in 
a material way the economy, a sector of the economy, productivity, competition, jobs, the 
environment, public health or safety, or State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or otherwise interfere with an action taken or planned 
by another agency; 

(3) Materially alter the budgetary impact of entitlements, grants, user fees, or loan 
programs or the rights and obligations of recipients thmof; or 

(4) Raise novel legal or policy issues arising out of legal mandates, the President's 
priorities, or the principles set forth in this Executive order. 

licabliltiv and future 


effect, odier than regulatory action, that sets forth a policy on a statutory, regulatory, or 
technical issue or an intemretation of a statutory or reeulatorv issue.” 

(h) "Significam guidance document" 


mm 


gui dance document disseminated to regulated entities or the general public 
of this order, may reasonably be anticioated to: 
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D) Raise novel legal or nolicv issues arising out of legal mandates, the President 


the nrincioles set fonh in this Executive order' and 


A) Guidance documents on regulations issued in accordance with the formal 
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Guidance documents that oertain to a military or foreign affairs function of the 


United States, other than procurement regulations and regulations involving the import or 


export of non-defense aiticles and services: 


(C) Guidance documents on I'egulations that are limited to agency organization. 
management, or personnel matters: or 


Sec. 4. Planning Mechanism. In CR'der to have an effective regulatory program, to provide 
for coordination of regulations, to maximize consultation and the resolution of potential 
conflicts at an early stage, to involve the public and its State, local, and tribal officials in 
regulatory planning, and to ensure that new or revised regulations promote the President's 
priorities and the principles set forth in this Executive order, these procedures shall be 

followed, to the extern permitted by law: fal Jtif piregpr mavcopy^ne a ipeftin^ 9 f 

auenev heads and other government personnel as aopropnaie to seek a common 
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»p£ommg_vear. 

(b) Unified Regulatory Agenda. For purposes of this subs^tion, the term "agency" or 
"agencies" shall also include those considered to be independent regulatory agencies, as 
defined in 44 U.S.C. 3502(10). Each agency shall prepare an agenda of all regulations 
under development or review, at a time and in a manner specified by the Administrator of 
OIRA. The description of each regulatory action shall contain, at a miDimum, a 
regulation identifier number, a brief summary of the action, the legal authority for the 
action, any legal deadline for the action, and the name and telephone number of a 
knowledgeable agency official. Agencies may incorporate the information required under 
5 U.S.C. 602 and 41 U.S.C. 402 into these agendas. 

(c) The Regulatory Plan. For purposes of this subsection, the term "agency" or "agencies" 

shall also include those consider^ to be independent regulatwy ^encies, as defined in 
44 U.S.C. 3502(10). (1) As part of the Unified Regulatory Agenda, beginning in 1994, 
each agency shall prepare a Regulatory Plan (Plan) of the most important significant 
regulatory actions that the agency reasonably expects to issue in proposed or final form in 
that fiscal year or thereafte r Unless specifically authorized by the head of the agency, no 
rulemaking shall commence nor be included on the Plan without the approval of the 
agency's Regulatory Policy Office, and the Plan shall contain at a minimum .^ 
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(A) A statement of the agency's regulatory objectives and prioriti^ and how they relate 
to the President’s priorities; 

(B) A summary of each planned significant regulatory action including, to the extent 
possible, alternatives to be considered and preliminary estim^s of the anticipated costs 
and benefits of each rule as well as the agency's best estimate of the combined acaresate 


costs and benefits of all its regulations planned for that calendar year to assist with the 
identification of priorities : 

(C) A summary of the legal basis for each such action, including whether any aspect of 
the action is required by statute or court ort to, pnd spedfic citation to such statute, or^fer^^ 


or other legal authontv ^ 

(D) A statement of the need for each such action and, if applicable, how the action will 
reduce risks to public health, safety, or the environment, as well as how the magnitude of 
the risk addressed by the action relates to other risks within the Jurisdiction of the agency; 

(E) The agency's schedule for action, including a statement of any applicable statutory or 
judicial deadlines; and 

(F) The name, address, and telephone number of a person the poblic may contact for 
additional information about the planned regulatory acdon. 

(2) Each agency shall forward its Plan to OIRA by June Isl of each year. 

(3) Within 10 calendar days after OIRA has received an agency's Plan, OIRA shall 


circulate it to other affected agencies, and the Advisors^4)_>^ l£cncy head who tebeyes 
that a planned regulatory action of another agency may conflict widi its own policy or 
action taken or planned shall promptly notify, in writing, the Administrator of OIRA, 
who shall forward that communication to the issuing agency, the Advisors, and the Vice 


President 


(5) If the Administrator of OIRA believes that a planned regulatory action of an agency 
may be inconsistent with the President's priorities or the principles set forth in this 
Executive order or may be in conflict with any policy or action taken or planned by 
another agency, the Administrator of OIRA shsJI promptly notify, in writing, the affected 
agencies, and the Advisors^* 

(6) Th ^pirfic^tor . may cons^j .wi^.^g he^_s_qf agencies wijth respect to tfieir Plans and, 
in appropriate instances, request ^rther consideration or inter-agracy coordination. 

(7) The Plans developed by the issuing agency shall be published annually in the October 
publication of the Unified Regulatory Agenda. This publication shall be made available 
to the Congress; State, local, and bibal governments; and the public. Any views on any 
aspect of any agency Plan, including whether any planned regulatory action might 
conflict with any other planned or existing regulation, impose any unintended 
consequences on the public, or confer any unclaimed benefits on the public, should be 
direct^ to the issuing agency, with a copy to OIRA. 

(d) Regulatory Working Group. Within 30 days of the date of this Executive order, the 
Administrator of OIRA shall convene a Regulatory Working Group ("Working Group"), 
which shall consist of representatives of the heads of each agency that the Administrator 
determines to have significant domestic regulatory responsilulitY. ^d Advisors^ The 
Administrator of OIRA shall chair the Working Group and shall periodically advise Ae 
director on the activities of the WqrUnxGroup^The Working Group shall s^e as a 
forum to assist agencies in identifying and analyzing important regulatory issues 
(including, among others (i) the development of innovative regulatory techniques. (2) the 
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methods, efficacy, and utility of comparative risk assessment tn regulatory decision- 
making, and (3) the development of short forms and other streamlined regulatory 
approaches for small businesses and other entities). The Working Group shall meet at 
least quarterly and may meet as a whole or in subgroups of a^cies with an interest in 
particular issues or subject areas. To inform its discussions, the Working Group may 
commission analytical studies and reports by OIRA, the Adminisffative Conference of 
the United States, or any other agency. 

(e) Conferences. The Administrator of OIRA shall meet quarterly widi representatives of 
State, local, and tribal governments to identify both existing aitd proposed regulations 
that may uniquely or significantly affect those governmental emiiies. 1116 Administrator 
of OIRA shall also convene, ftom time to time, conferences with representatives of 
businesses, nongovernmental organizations, and the puMic to discuss regulatory issues of 
common concern. 

Sec. 5. Existing Regulations. In order to reduce the regulatory burden on the American 
people, their families, their communities, their State, local, and tribal governments, and 
their industries; to determine whether regulations promulgated by the executive branch of 
the Federal Government have become unjustiried or unnecessary as a result of changed 
circumstances; to confirm that regulations are both compatible widt each other and not 
duplicative or inappropriately burdensome in the aggregate; to ensure dtat all regulations 
are consistent with the President's priorides and the principles set forth in this Executive 
order, within applicable law; and to otherwise improve the effectiveness of existing 
regulations: (a) Within 90 days of the date of this Executive order, each agency shall 
submit to OIRA a program, consistent with its resources and regulatory priorities, under 
which the agency will periodically review its existing significant regulations to determine 
whether any such regulations should be modified or eliminated so as make the 
agency's regulatory program more effective in achieving the reguluory objectives, less 
burdensome, or in greater alignment with the President's priorities and the principles set 
forth in this Executive order. Any significant regulations seleoed for review shall be 
included in the agency's annual Plan. The agency shall also tdentify any legislative 
mandates that require the agency to promulgate or continue to impose regulations that the 
agency believes are unnecessary or outdated by reason of changed ciroumstances. 

(b) The Administrator of OIRA shall work with the Regulatory Working Group and other 
interested entities to pursue Che objectives of this section. State, local, and tribal 
governments are specifically encouraged to assist in the identification of regulations that 
impose significant or unique burdens on those governmental entities and that appear to 

have outlived their justification or be otherwise inconsistent with the public interest. 

(c) Th ^irector, in consult^ion with the Advisors, may identify review by the - - j rrrintniri- '-ifrrrniiicni 

appropriate agency or agencies o^er existing regulations of an agency or groups of 

regulations of more than one agency that affect a particular grCNip, industry, or sector of 
the economy, or may identify legislative mandates that may be appropriate for 
reconsideration by the Congress. 

Sec. 6. Centralized Review of Regulations. The guidelines set fenth below shall apply to 
all regulatory actions, for both new and existing regulations, by agencies other than those 
agencies specifically exempted by the Administrator of OIRA: 

(a) Agency Responsibilities. 
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(1) Each agency shall (consistent with its own rules, regulations, or procedures) provide 
the public with meaningful participation in the regulatory process. In particular, before 
issuing a notice of proposed rulemaking, each agettcy should, wh^ appropriate, seek the 
involvement of those who are intended to benefit from and those expected to be burdened 
by any regulation (including, specifically, State, local, and tribal officials). In addition, 
each agency should afford the public a meaningful opportunity to comment on any 
proposed regulation, which in most cases should include a comment period of not less 

than 60 days, jn consultation with QIRA. each asenev may aJ&ocons^ider whether Jo 

utilize formal i-ulemakine procedures under 5 U-S-C. 556 and 557 for the resolution of 
complex determinations. Each agency also is directed to explom and, where appropriate, 
use consensual mechanisms for developing regulations, including negotiated rulemaking. 
(21 Within 60 (lavs of the of this Executi ve or^r^e^h agey v lyad shall designate 

one of the agency's Presidential Aooointees to be its Regulatory Policy Officer, advise 

OMB of such designation, and annually update QMB on status of this designation^ 

(3) In addition to adhering to its own rules and procedures and to the requirements of the 
Administrative Procedure Act, the Regulatory Flexibility Act, the Paperwork Reduction 
Act, and other applicable law, each agency shall develop its regulatory actions in a timely 
fashion and adhere to the following procedures with respect to a regulatory action: 

(A) Each agency shall provide OIRA, at such times and in the manner specified by the 
Administrator of OIRA, with a list of its planned regulatory actions, indicating those 
which the agency believes are significant regulatory actions widiin the meaning of this 
Executive order. Absent a material change in the developntent of the planned regulatory 
action, those not designated as significant will not be subject to review under this section 
unless, within 10 working days of receipt of the list, the Administrator of OIRA notifies 
the agency that OIRA has determined that a planned regulation is a significant regulatory 
action within the meaning of this Executive order. The Administrator of OIRA may 
waive review of any planned regulatory action designated by the agency as significant, in 
which case the agency need not further comply with subsection (aX3XB) or subsection 
(aX3)(C) of this section. 

(B) For each matter identified as, or determined by the AdministnUor of OIRA to be, a 
significant regulatory action, the issuing agency shall provide to OIRA: 

(i) The text of the draft regulatory action, togetiier with a reasonably detailed description 
of the need for the regulatory action and an explanation of how the regulatory action will 
meet that need; and 

(ii) An assessment of the potential costs and benefits of the regulatory action, including 
an explanation of the manner in which the regulatory action is consistent with a statutory 
mandate and, to the extent permitted by law, promotes the Ihesident's priorities and 
avoids undue interference with State, local, and tribal govemn^ts in the exercise of their 
governmental functions. 

(C) For those matters identified as, or determined by the Administrator of OIRA to be, a 
significant regulatory action within the scope of section 3(0(1), the agency shall also 
provide to OIRA the following additional information developed as part of the agency's 
decision-making process (unless prohibited by law): 

(i) An assessment, including the underlying analysis, of benefits anticipated from the 
regulatory action (such as, but not limited to, the promotion of the efficient functioning of 
the economy and private markets, the enhancement of healdt and safety, the protection of 
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the natural environment, and the elimination or reduction cf discrimination or bias) 
together with, to the extent feasible, a quantification of dmse benefits; 

(ii) An assessment, including the underlying analysis, of costs anticipated from the 
regulatory action (such as, but not limited to, the direct cost both to the government in 
administering the regulation and to businesses and others in con^Iying with the 
regulation, and any adverse effects on the efficient ftinctioning of die economy, private 
markets (including productivity, employment, and competitiveness), health, safety, and 
the natural environment), together with, to the extent feasible, a quantification of those 
costs; and 

(iii) An assessment, including the underlying analysis, of costs and benefits of potentially 
effective and reasonably feasible alternatives to the planned regulation, identified by the 
agencies or the public (including improving the current regulation and reasonably viable 
nonregulatory actions), and an explanation why the planned regulatory action is 
preferable to the identified potential alternatives. 

(D) In emergency situations or when an agency is obligated by law to act more quickly 
than normal review procedures allow, the agency shall notify OIRA as soon as possible 
and, to the extent practicable, comply with subsections (aX3)(B) and (C) of this section. 
For those regulatory actions that are governed by a statutory or ccnul-imposed deadline, 
the agency shall, to the extent practicable, schedule rulemaking proceedings so as to 
permit sufficient time for OKA to conduct its review, as set forth below in subsection 
(b)(2) through (4) of this section. 

(B) After the regulatory action has been published in the Federal Repster or otherwise 
issued to the public, the agency shall: 

(i) Make available to the public the information set forth in subsections (a)(3)(B) and (O; 

(ii) Identify for the public, in a complete, clear, and simple mann^, the substantive 
changes between the draft submitted to OIRA for review and the action subsequently 
announced: and 

(iii) Identify for the public those changes in the regulatory action that were made at the 
suggestion or recommendation of OIRA. 

(F) All information provided to the public by the agency shall be in plain, understandable 
language. 

(b) OIRA Responsibilities. The Administrator of OIRA shall provide meaningful 
guidance and oversight so that each agency's regulatory actions are consistent with 
applicable law, the President's priorities, and the principles set forth in this Executive 
order and do not conflict with the policies or actions of another a^ncy. OIRA shall, to 
the extent permitted by law, adhere to the following guidelines: 

(1) OIRA may review only actions identified by the agency or by OIRA as significant 
regulatory actions under subsection (a)(3)(A) of this section. 

(2) OIRA shall waive review or notify the agency in writing of the resulU of its review 
within the following time periods: 

(A) For any notices of inquiry, advance notices of proposed rulemaking, or other 
preliminary regulatory actions prior to a Notice of Proposed Rulemaking, within 10 
working days after the date of submission of the draft action to OIRA; 

(B) For all other regulatory actions, within 90 calendar days aftw the date of submission 
of the information set forth in subsections (a)(3)(B) and (C) of this section, unless OIRA 
has previously reviewed this information and. since that review, there has been no 
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material change in the facts and circumstances upon which die regulatory action is based, 
in which case, OIRA shall complete its review within 45 days; and 
(C) The review process may be extended (1) once by no more than 30 calendar days upon 
the written approval of the Director and (2) at the request of die agency head. 

(3) For each regulatory action that the Administrator of OIRA renims to an agency for 
further consideration of some or ail of its provisions, the Administrator of OIRA shall 
provide the issuing agency a written explanation for such return, setting forth the 
pertinent provision of this Executive order on which OIRA is relying. If the agency head 
disagrees with some or all of the bases for the return, the a^cy head shall so inform the 
Administrator of OIRA in writing. 

(4) Except as otherwise provided by law or required by a Court, in order to ensure greater 
openness, accessibility, and accountability in the regulatory review process, OIRA shall 
be governed by the following disclosure requirements; 

(A) Only the Administrator of OIRA (or a particular designee) shall receive oral 
communications initiated by persons not employed by the executive iManch of the Federal 
Government regarding the substance of a regulatory actioR ufwler OIRA review; 

(B) All substantive communications between OIRA personnel and sons not employed 
by the executive toanch of the Federal Government regarding a regulatory action und^ 
review shall be governed by the following guidelines: (i) A repr^^itative the 
issuing agency shall be invited to any meeting between OIRA perstMinel and such 
person(s); 

(ii) OIRA shall forward to the issuing agency, within 10 working days of receipt of the 
communicatioo(s), all written communications, regardless of format, between OIRA 
personnel and any person who is not employed by the executive branch of the Federal 
Government, and the dates and names of individuals involved in all substantive oral 
conimunicatioos (including meetings to which an agency representative was invited, but 
did not attend, and telephone conversations between OIRA personnel and any such 
persons); and 

(iii) OIRA shall publicly disclose relevant information £dx>ut such coinmuDication(s), as 
set forth below in subsection (b)(4)(C) of this section. 

(C) OIRA shall maintain a publicly available log that shall contain, at a minimum, (be 
following information pertinent to regulatory actions under review: 

(i) The status of all regulatory actions, including if (and if so, wlien and by whom) 

I ^residentijd consideration was rcques^; _ - - j Piietid; vice preutimtiii^ 

(ii) A notation of tdl written communications forwarded to an issuing agency under 
subsection (b)(4){B)(ii) of this section; and 

(iii) The dates and names of individuals involved in all substantive oral communications, 
including meetings and telephone conversations, between OIRA personnel and any 
person not employed by the executive branch of the Fednal Government, and the subject 
matter discussed during such communications. 

(D) After the regulatory action has been published in the Federal Register or otherwise 
issued to the public, or after the agency has announced its decision not to publish or issue 
the regulatory action, OIRA shall make available to the public all documents exchanged 
between OIRA and the agency during the review by 01^ under this section. 

(5) All information provided to the public by OIRA shall be in plain, understandable 
language. 



Sec. 7. Resolution of Conflicts. 

(a>To the extent permitted by law, disagreements or conflicts between or among agency 

heads or between 0MB and any agency that cannot be resolved by the Administrator of 

OIRA shall be resolved by the President with the assistanceof the Chief of Staff.-w ith the , - - j oeiet^is.orbytheVicePi 
relevant agency head (and, as appropriate, other interested government officials). ^ acdnt , y , ^ fe qM^oftt>e ft 

^sj^ntial consid^ation of such disagreements iMy bc inilia^ qiUy by ^ Dire^r, _ ^ - - { viw Pmi(icmi«i 

by the he^ of the issuing agency, or by the head of an agency that has a significant 
interest in the regulatory action at issue. Such review will not be undertaken at the request 

of other persons, entities, or their agents. 

tbl^esolutioD of such cqnfli^j^l iirfomed byreconmen^qnsjteyelop^by - - f oaiatwt: t 

Chief of Staff, after consultation with the Advisors (^d oAer executive branch officios ^ - \ odatedi vit< Preiident 
or personnel whose responsibilities to the President include the subject matter at issue). 

The development of these recommendations shall be concluded widiin 60 days after 

review has been requested. 

Xc^During the Residential review period, communications with my ^rson not employed _ , - - - f Formattad; Font color: t 
by the Federd ^vemment relating to the substance of the regul^ry action under ' ' • ( ovivtvd; vice freiiticn^ 

review and directed to the Advisors or their stafft or to the staff of the Chief of Staff ^hall _ , „ , • { niirfri- vie»PreH<i«w 
be in writing and shall be forwarded by the recipient to the affected agency(ies) for 
inclusion in the public docket(s), When the communication is not in writing, such 
Advisors or staff members sh^ inform the outside party that the matter is under review 
and that any comments should be submitted in writing. 

/d) At the end of this review process, the President, or the Chi^f of Stai^ acting at the , - - i Fannanads Font coiof: B lue 
request of the President, shall notify the ^ect^ agency and the Administrator of OIRA ' ' j D<iifdi vice Pw»idaii 
of the President's decision with respect to the matter. 

Sec. 8. Publication. Except to the extent required by law. an agmcy shall not publish in 
the Federal Register or otherwise issue to the public any regulttory action that is subject 
to review under section 6 of this Executive order until (1) die Administrator of OIRA 
notifies the agency that OIRA has waived its review of the action or has completed its 
review without any requests for further consideration, or (2) the applicable time period in 
section 6(b)(2) expires without OIRA having notified the agency diat it is returning the 
regulatory action for further consideration under section 6(bX3). whichever occurs first. 

If the terms of the preceding sentence have not been satisfied and an agency wants to 
publish or otherwise issue a regulatory action, the head of that agency may request 

Presidential consideration through the Director as " • { Pe t etedi vittpmidew 

Upon receipt of this request, the .. Director s hall nqdfyOD^ and Ae Advisors, ... - { ptmetnvic*Pre»i<iau 

guidelines and time period set fcndi in section 7 shall apply to die publication of 
regulatory actions for which Presidential consideration has bera sou^L 

cant Guidance Documents. Each agency shall provide OIRA. at 5 
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meet that need. The QIRA Administrator shall notify the agency when acklitional 
coasultation will be required before the issuance of the significant guidance document. 
Sec. IQ f^reseiyation ofA^encvAiipiority. Nothing in this order .shall be construed to 
impair or othewise affect the aiiihoritv vested by law in an aeencv or the head thereof 


including the authority of the Altomev General relating lo iiiieaiion. ^ 

Sec JLli Judicial Review. Nothii^in this Ex^utive_or^_s_haJI_aiT^_My qth«wise 

available judicial review of agency action. This Executive order is intended only to 
improve ^e internal management of the Federal Government and does not create any 
ri^t or benefit, substantive or procedural, enforceable at law or equity by a party against 
the United States, its agencies or instrumentalities, its officers or employees, or any other 
person. 

Sec42. Revwations. Ex^utive Or^rs Nqs^ 1^91 and lM98;aU ^CTdments to 4ose 
Executive or^rs; guidelines issu^ under those orders; and any exemptions from 
those orders heretofore granted for any category of rule are revoked. 

■George W. Bush 

THE WHITE HOUSE,’ 

January 18. 2007. 


~ Mated: Agency Authority. Nothing in 
thii onkr ihiU be coDsliued u tiiiplaciiig 
the afCDcia' authority or lefpoDiibiiitiei, 

II audioriicd by lew. 

t Pei'inet te dt Font colof: Red 1 
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- Moled: Editorial Note; For the 
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Ms. Sanchez. At this time, I would now like to recognize my col- 
league, Mr. Cannon, the distinguished Ranking Member of my Sub- 
committee, for his opening remarks. 

Mr. Cannon. Thank you, and welcome, Madame Chairman. 

This is — let me just say briefly to begin that we had a few prob- 
lems, I think, with notice on the hearing today, and the rule re- 
quires a week’s notice for hearings. I don’t mean to be petty about 
this, but my understanding is that we have been assured by the 
Majority in the future any significant aspects of hearings won’t be 
changed without the explicit sign-off of the Subcommittee Ranking 
Member. I appreciate this and look forward to working with you on 
this and other issues. 

Welcome to the world of — through the looking glass, what do we 
call this? The world of the APA, the Administrative Procedure Act. 
And let me just say that the concerns you have raised are very im- 
portant, and this is the Committee where we get to work these 
things through. And I would hope that we would continue the proc- 
ess of looking at this. I think it is not so much a partisan process 
as it is a very important process for how we govern ourselves here 
in America. 

Let me just say that government in the sunshine is an improved 
process for the development of coordination of potential regulations 
and significant guidance documents and hands-on management of 
that process by accountable public officials are the heart and soul 
of OMB’s new amendments to Executive Order 12866. They are to 
be celebrated and they are what this hearing really should be 
about: good governance and assuring that regulation is guided by 
officials accountable to the people through the political process and 
not usurped by unaccountable Federal agency employees. 

The Executive Order amendments are about government in the 
sunshine because they are part of OMB’s commendable and sus- 
tained effort to bring about government by guidance without suffi- 
cient notice and comment by the public under control. They are 
also about government in the sunshine because they are specifi- 
cally related to a noted and comment proceeding which provides 
every interested party in the Nation an opportunity to tell 0MB 
whether they thought OMB’s good guidance proposals were good or 
bad ones. 

The response was clear. The vast majority of comments sup- 
ported the effort. OMB’s Executive Order, amendments, and the 
final bulletin for agency good guidance practices that the amend- 
ments accompanies contemporaneously formed the capstone of that 
process. The importance of these developments to good government 
should not be underestimated, as the D.C. circuit trenchantly ob- 
served in 2000 when it addressed the troubled and widespread use 
of government by guidance in its Appalachian Power decision “The 
phenomenon we see in this case is familiar. Congress passes a 
broadly worded statute. The agency follows with regulations con- 
taining broad language, open-ended phrases, ambiguous standards, 
and the like. Then as years passed, the agency issues circulars or 
guidance or memoranda explaining, interpreting, defining, and 
often expanding the commands in regulations. One guidance docu- 
ment may yield another, and then another and so on. Several 
words in a regulation may spawn hundreds of pages of text as the 
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agency offers more and more detail regarding what its regulations 
demand of regulated entities. Laws made without notice and com- 
ment, without public participation, and without publication in the 
Federal Register or the Code of Federal Regulations.” Appalachian 
Power Company, VEPA, et cetera. 

The Executive Order amendments in OMB’s Good Guidance Bul- 
letin are the latest positive steps toward turning that around. 
What better way to begin to stem this tide than to bring significant 
guidance statements under increased management by the account- 
able and responsive political process, and to assure that that same 
process remains engaged through the planning and development 
phases of regulations and significant guidance. 

Those are the key innovations of the Executive Order amend- 
ments and 0MB should be praised for adopting them. Indeed, that 
praise should be high praise. 

What kind of guidance are we talking about bringing under the 
Executive Orders procedures? Guidance that may reasonably be an- 
ticipated to (1), lead to an annual effect of $100 million or more; 
to create serious inconsistency or otherwise interfere with an action 
taken or planned by another agency; to materially alter the budg- 
etary impact of entitlement grants, user fees, or loan programs, 
and to raise novel, legal, or policy issues arising out of legal man- 
dates, the President’s priorities or the principles set forth in this 
Executive Order. These are key examples. Bringing these kinds of 
truly significant guidance documents under increased and stand- 
ardized review by accountable officials is a large step forward in 
good governance and should not be questioned. 

The only better approach would be for this Committee to proceed 
with its Administrative Procedure Act review, and solve many of 
these problems with clear legislation. Beyond these major improve- 
ments, the amendments largely provide useful refinements to a 
process where the procedure is already present in Executive Order 
12866, which was issued by the Clinton administration. Eor exam- 
ple, the original Order required agencies to identify what market 
failure or other problem they are proposing to address. The amend- 
ments have only made that requirement more specific, to make 
clear that the identification must be in writing and to make clear 
that the purpose of the identification is to enable assessment of 
whether any new regulation is warranted. That is, no seen change 
in the Order’s terms, but it can be expected to help better govern- 
ance. In addition, the amendments allow more flexibility in the 
timing and use of regulatory prioritization and coordination meet- 
ings with agency heads. They also sensibly call not just for a cost 
benefit analysis for each planned regulation, but also for a cumu- 
lative cost benefit analysis of all regulations planned for a calendar 
year. That is intended to assist with the identification of priorities, 
clearly a salutary step. 

There have been allegations that the Executive Order amend- 
ments somehow usurp the regulatory process, taking it out of the 
hands of bureaucrats and placing it in the hands of political offi- 
cials. That is not correct. The agency’s authority to regulate is an 
authority delegated to the agencies by Congress. 0MB steps to as- 
sure that Congress’s delegated authority is watchfully overseen by 
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officials that are accountable through the political process, are con- 
sistent with the source of the agency’s authority. 

It appears that this hearing is an attempt to show that the Ad- 
ministration is placing politics over good policy. That is not the 
case. Executive Order amendments are good policy. I commend 
0MB for its efforts and I look forward to future hearings that focus 
more directly on policy solutions to the problems that concern the 
American people, such as updating the Administrative Procedure 
Act and covering some of these issues. 

I look forward to the hearing for all of the witnesses, and again, 
Madame Chairman, congratulations, welcome, and I yield back. 

Ms. Sanchez. I thank the gentleman. 

It is now my pleasure to recognize at this time Mr. Conyers, the 
Chairman of the Judiciary Committee and a Member of this Sub- 
committee, for his opening statement. 

Mr. Conyers. Thank you very much. I enjoy referring to the 
gentlelady from California, Linda Sanchez, as the Chair of the Sub- 
committee on Commercial and Administrative Law, and my old 
friend, Chris Cannon, as the Ranking Member of this very impor- 
tant Committee on the occasion of your very first hearing, and I am 
very proud to be here with you all. 

This is an important item of the President’s Executive Order, a 
recent one altering the procedure for administrative rulemaking. 
To me, in effect the President has created a new obstacle to agen- 
cies doing their jobs under the law by requiring for the first time 
a political appointee to approve any, and maybe all, agency guid- 
ance. 

Now, this is, from a wider view I say to the distinguished wit- 
nesses who have been invited here, a part of this unprecedented 
reach for power on the part of this i^ite House, an attempt to con- 
trol the institutions that could challenge it: the courts, the Con- 
gress, and the press, and maybe a move to upset the balance of 
power among the three branches of Government. In my view, the 
Executive Order that we are looking at today represents yet an- 
other attempt to bring more authority into the Executive Branch, 
and it deserves and warrants the scrutiny of this Committee on be- 
half of the American people. 

Policies and regulations that are created to protect public health, 
safety, the environment, civil rights, and privacy should be created 
by experts in the field and in my view, not by political appointees. 
This deviation from past process only serves to compromise the 
protection of the public while enhancing presidential power. 

Executive Order 13422 has a requirement that a market failure 
or problem to identified to justify governmental intervention also 
marks a serious increase of regulatory control by the White House. 
It is often at the request of the industry that the agencies issue 
best practices and policies. To make them more complicated only 
seems to further interfere with the regulatory process. 

And so I am concerned that Orders like this will serve as yet an- 
other barrier to oppose consumer protection, specifically against ex- 
posure to harmful environmental pollutants and other safety and 
health requirements. A number of companies have already stated 
the regulatory rules have a significant impact on their business 
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practices, while numerous consumer groups have complained about 
the Orders impact on public health and safety. 

And so this hearing starts this Subcommittee, its Chairman, 
Ranking Member, and Members of the Subcommittee to a very aus- 
picious and important issue, and I congratulate you all for being 
here today. 

I thank you for the time. 

Ms. Sanchez. I thank the gentleman for his statement, and I 
would like to acknowledge that we have been joined by Mr. Feeney 
and Ms. Lofgren. 

In the interest of time, I would ask that other Members submit 
their statements for the record by close of business Friday. Without 
objection, all opening statements will be placed in the record. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing at any point. 

We have been informed that our Administration witness, Mr. 
Aitken, has a tight schedule this afternoon and may need to leave 
before our hearing is concluded. We will hear from him first and 
proceed with a round of questions for him before turning to our 
other witnesses. Mr. Aitken is invited to stay with us as long as 
he is able to do so. 

Mr. Cannon. Madame Chairman, could we inquire of Mr. Aitken 
what his timeframe is, because I think that his insights through 
the course of the answering of other questions would be very im- 
portant. 

Mr. Aitken. I do believe that when I was coming to the hearing 
that I received an e-mail saying that 0PM had told Government 
employees to go home, so I suspect since nobody will be back in the 
office when I arrive there that my schedule will permit me to stay 
longer. 

Mr. Conyers. You don’t have to go home, do you, Mr. Aitken? 

Mr. Aitken. No. 

Mr. Ci^NON. That is our gain and your loss, I suppose. 

Ms. Sanchez. Okay. That being the case, we will proceed as we 
normally do under our normal hearing schedule. We will allow all 
the witnesses to testify and then we will begin a round of 5-minute 
questions from the Members who are present. 

I am now pleased and honored to introduce the witnesses for to- 
day’s hearing. Our first witness is Steven Aitken, who has been the 
Acting Administrator of OMB’s Office of Information and Regu- 
latory Affairs since 2006. Prior to that appointment, Mr. Aitken 
was deputy general counsel at 0MB, and before that he was an as- 
sistant general counsel at 0MB. In total, he has worked at 0MB 
for 17 years. Mr. Aitken also was a trial attorney in the civil and 
antitrust divisions of the Department of Justice. Mr. Aitken ob- 
tained his bachelor’s degree in government from Harvard College, 
and a law degree from Harvard Law School. We appreciate your 
participation at today’s hearing, Mr. Aitken, and look forward to 
your testimony. 

Our second witness is Sally Katzen. Professor Katzen is pres- 
ently an adjunct professor and public interest-public service faculty 
fellow at the University of Michigan Law School. Prior to this as- 
signment, she has been a visiting professor and lecturer at various 
other educational institutions. Prior to joining academia. Professor 
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Katzen served nearly 8 years in the Clinton administration, first 
as the OIRA administrator, then as deputy assistant to the Presi- 
dent for economic policy, and deputy director of the National Eco- 
nomic Council in the White House, and finally as the deputy direc- 
tor for management at 0MB. Professor Katzen graduated magna 
cum laude from the University of Michigan Law School. Following 
graduation from law school, she clerked for Judge J. Skelly Wright 
of the United States Court of Appeals for the District of Columbia 
circuit. I should also note that Professor Katzen has testified on 
several occasions before this Subcommittee, and has contributed 
her expertise to the Judiciary Committee’s ongoing Administrative 
Law Project, for which we are grateful. Welcome back. Professor 
Katzen. 

Our third witness is Dr. Curtis Copeland, a Specialist in Amer- 
ican Government at CRS. Dr. Copeland’s expertise, appropriately 
relevant to today’s hearing, is Federal rulemaking and regulatory 
policy. Dr. Copeland has previously testified before this Sub- 
committee, and he is one of three CRS experts who are assisting 
the Subcommittee in the conduct of its Administrative Law Project. 
His contributions to the project are deeply appreciated. Prior to 
joining CRS, Dr. Copeland held a variety of positions at the Gov- 
ernment Accountability Office over a 23-year period. He received 
his Ph.D. from the University of North Texas. 

Paul Noe is our next witness. Mr. Noe is a partner with C&M 
Capitolink LLC and also provides legal services to clients as coun- 
sel in Crowell & Morin^s Environment and Natural Resources 
Group. He works on the policy, legal, political, and technical as- 
pects of regulatory and legislative issues. Mr. Noe earned his un- 
dergraduate degree from Williams College and his law degree from 
Georgetown in 1990. 

Our final witness is Professor Peter Strauss. Professor Strauss is 
the Betts Professor of Law at Columbia University School of Law. 
A renowned scholar of administrative law. Professor Strauss has 
taught that subject at Columbia Law School for the past 36 years. 
After obtaining his undergraduate degree from Harvard College, 
Professor Strauss received his law degree from Yale Law School. 
He thereafter clerked for Associate Justice William Brennan and 
Chief Judge David Bazelon of the United States Court of Appeals 
for the District of Columbia. It is an honor to have you with us. 
Professor Strauss. 

At this point, I would like to extend to each of the witnesses my 
warm regards and appreciation for your willingness to participate 
at today’s hearing. Without objection, your written statements will 
be placed into the record. Since you have submitted written state- 
ments that will be included in the hearing record, I request that 
you all limit your oral remarks to 5 minutes. You will note that we 
have a lighting system that starts with a green light. After 4 min- 
utes it turns to a yellow light, and then after a minute longer it 
turns to a red light. If you could please finish your testimony by 
the time the red light turns on, I would appreciate that. 

After the witnesses have presented their testimony, the Sub- 
committee Members will be permitted to ask one round of ques- 
tions, subject to the 5-minute limit. 

Mr. Aitken, you are invited to now begin your testimony. 
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TESTIMONY OF STEVEN D. AITKEN, ACTING ADMINISTRATOR, 

OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OF- 
FICE OF MANAGEMENT AND BUDGET 

Mr. Aitken. Chairman Sanchez, Ranking Member Cannon, 
Chairman Conyers, and distinguished Members of the Sub- 
committee, thank you for giving me the opportunity to testify be- 
fore you today on the recently-issued Executive Order 13422. 

A few weeks ago, the 0MB Director issued a bulletin for agency 
good guidance practices. On that same day, the President issued 
Executive Order 13422, which amended Executive Order 12866. 
The bulletin and Executive Order share a common good govern- 
ment goal: to improve the way that the Federal Government does 
business by increasing the quality, accountability, and trans- 
parency of agency guidance documents, including providing the 
public an opportunity to review and comment on ^idance. 

0MB recognizes the enormous value of the guidance documents 
that Federal agencies issue, but as Congress, the Courts, and oth- 
ers have recognized, guidance documents can sometimes have far- 
reaching effects, but they are not always developed, issued, and 
used in a transparent and accountable manner that includes an op- 
portunity for the public to comment on the guidance. 

In order to improve the transparency, public participation, and 
accountability of guidance documents, 0MB in 2005 issued for pub- 
lic comment a draft bulletin that identified good guidance practices. 
These practices were based on those already being used by the 
Food and Drug Administration. 0MB recently issued the final 
version of that bulletin. 

The good government improvements that are made by the bul- 
letin are reinforced by the recent Executive Order which provides 
for a relatively informal process whereby some, but by no means 
all, of the significant guidance documents that are developed by 
Federal agencies will be submitted to 0MB for interagency review. 

The recent Executive Order makes several additional Good Gov- 
ernment improvements. There has been some confusion in the 
press and elsewhere about these changes, and I would like to ad- 
dress that. First, concerns have been raised about the Order’s pro- 
visions regarding regulatory policy officers. First, these officers are 
not new. When President Clinton issued Executive Order 12866 in 
1993, he directed each agency head to designate a regulatory policy 
officer. 

Second, while the recent Executive Order specifies that these 
regulatory policy officers will be presidential appointees, the case 
is that for most departments and agencies, the regulatory policy of- 
ficers already are presidential appointees, subject to Senate con- 
firmation. In addition, concerns have been raised that the recent 
Executive Order may require each agency to establish a new regu- 
latory policy office that would be headed by the agency’s regulatory 
policy officer. This reference to an office was a typographical error. 
The reference should have been to an officer. The Executive Order 
will be implemented accordingly. 

In addition, the recent Executive Order increases the trans- 
parency of Executive Order 12866 regarding that Order’s discus- 
sion of market failure. Before explaining what this amendment 
does do, I would like to explain first what it does not do. 
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First, the concept of market failure is not new to Executive Order 
12866, but instead has been an integral part of that Order since 
President Clinton issued it in 1993, when he not once, but twice, 
referred in the Order to the “failures of private markets” as a jus- 
tification for regulatory action. 

Second, the recent Executive Order does not make a market fail- 
ure the only basis on which a Federal agency can justify regulatory 
action. To the contrary, the recent Order expressly allows agencies 
to identify as a justification for regulatory action any “other signifi- 
cant problem it intends to address.” That is what the Executive 
Order does not do. 

What it does do is to include in the text of Executive Order 
12866 three classic examples of what is a market failure. These ex- 
amples are not new to the implementation of Executive Order 
12866. In fact, in 1996, the OIRA Administrator issued best prac- 
tice guidelines for agency use in implementing Executive Order 
12866. The 1996 guidelines included a separate discussion of mar- 
ket failure and the 1996 guidelines discuss the three classic exam- 
ples of market failure that are referenced in the recent Executive 
Order. 

Some have expressed concern that the recent Order could pre- 
vent agencies from issuing regulations to protect public health and 
safety, but this is not correct. Many of the most significant regula- 
tions that agencies issue are, in fact, responses to market failures. 
For example, environmental pollution is the classic textbook exam- 
ple of the market failure of externality. In response to this type of 
market failure, this Administration issued the Clean Air Interstate 
Rule, the CAIR rule, which will have major environmental benefits 
by reducing pollution. 

Ms. Sanchez. Mr. Aitken, you hit your time, but if you could just 
summarize briefly. 

Mr. Aitken. Aiiother type of market failure stems from lack of 
information. In response to this kind of market failure, the Food 
and Drug Administration recently issued regulations that require 
packaged foods to include in their nutritional labeling the amount 
of trans fats that are in the food. This addresses another type of 
market failure. 

This concludes my opening statement. I would welcome any 
questions the Subcommittee has. 

[The prepared statement of Mr. Aitken follows:] 
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Prepared Statement of Steven D. Aitken 


STATEMENT OF STEVEN D. AITKEN 
ACTING ADMINISTRATOR 

OFFICE OF INFORMATION AND REGULATORY AFFAIRS 
OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THE 

SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE LAW 

OF THE 

COMMITTEE ON THE JUDICIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 

Febraary 13, 2007 


Chairman Sanchez, Ranking Member Cannon, and distinguished Members of this 
Subcommittee, thank you for inviting me to this hearing and for giving me the opportunity to 
testify before you today on the recently issued Executive Order 13422 and the related 0MB 
Bulletin on Agency Good Guidance Practices. 

I am Steven D. Aitken, the Acting Administrator of the Office of Information and 
Regulatory Affairs (OIRA), an office within the Office of Management and Budget (0MB). 

I have worked at 0MB for nearly 18 years. Except for the past eight months when I have served 
as OIRA’s Acting Administrator, 1 have served in the Office of General Counsel at 0MB, first as 
an Assistant General Counsel and then as Deputy General Counsel. 


.A few weeks ago, on .lanuary 1 8th, the President issued Executive Order 1 3422, which 
made several amendments to Executive Order 12866 on "Regulatory Planning and Review'.” 
The most important of these amendments relate, not to the regulations that Federal agencies 


develop, but rather to the guidance that Federal agencies develop and provide to the public. In 


addition, also on Januaiy 1 8th, the OMB Director issued the OMB Bulletin for Agency Good 
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Guidance Practices. This is the final version of the bulletin that 0MB issued in proposed form 
for public comment in November 2005.* 

As I will go on to explain, the Bulletin and the recent Executive Order share a common 
goal; namely, the good-government objective of improving the way that the Federal government 
does business - by increasing the quality, public participation, and accountability of agency 
guidance documents and their development and use. Moreover, as 1 will further explain, the 
Bulletin and the new Executive Order will operate in a complementary fashion to improve 
agency guidance documents. For this reason, in order to explain the Executive Order’s guidance 
provision, it is first necessary to explain the common background for both the Bulletin and the 
Executive Order and then to explain how the Bulletin is designed to improve the way that agency 
guidance documents are developed, issued and used. 1 will then provide a description and 
explanation of the Executive Order's guidance provision. 

Following that, I will discuss the recent Executive Order’s other non-guidance 
provisions. The first four that I will discuss are (1) its requirement that the already-existing 
Regulatory Policy Officer in each agency be designated by the agency head from among the 
agency’s Presidential appointees (most of the agencies’ Regulatory Policy Officers w'ere already 
Presidential appointees, and also subject to Senate confirmation), and its typographical-error 
reference to a Regulatory Policy “Office” rather than “Officer”; (2) its requirement that an 
agency’s commencement of a mlemaking either be authorized by the agency head or be 
approved by the agency’s Regulatory Policy Officer (which will mean in practice that, in most if 

‘ Executive Order 13422 and the Final Bulletin are published in the Federal Register at, respectively, 72 FR 2763 
(Januar)' 23, 2007), and 72 FR 3432 (January 25, 2007). OMB requested public comment on the proposed bulletin 
at 70 FR 71866 (November 30, 2005), and extended the comment period at 70 FR 76333 (December 23, 2005). 
These documents, along with The public comments that OMB received on the proposal and the OMB Director’s 
memorandum issuing the Bulletin (Memorandum M-07-07), are available on OMB’s website. The original version 
of Executive Order 12866, issued in 1993, was published in the Federal Register at 58 FR 51735 ( October 4, 1993). 
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not all cases, an agency’s commencement of a rulemaking will be authorized or approved by an 
agency official who is subject to Senate confirmation); (3) requirement that each agency 
aggregate the costs and benefits of the individual rules in the agency’s section of the annual 
Regulatory Plan (Executive Order 12866 already required the agencies to include in the 
Regulatory Plan the estimated costs and benefits for each rule, and thus the only new feature is 
that the agency - rather than the public - will do the summing-up of the already-reported costs 
and benefits); and (4) its encouragement of agencies to consider using the Administrative 
Procedure Act’s formal (rather than informal) miemaking procedures for the agency’s resolution 
of complex determinations. 

Finally, I will discuss the recent Executive Order’s amendment regarding “market 
failure,” and I will seek to coirect the misunderstandings that have arisen regarding this 
amendment. In sum, as I will e.xplain further, the recent Executive Order does not introduce the 
concept of a market failure into Executive Order 12866; that concept has been a prominent 
feature of Executive Order 12866 since it was originally issued by President Clinton in 1993. In 
addition, the recent Executive Order does not make the identification of a market failure the only 
basis on w'hich a Federal agency can justify regulatory action. Rather, the recent Executive 
Order expressly states that an agency can justify a regulation by reference to an “other specific 
problem that [the agency] intends to address.” Moreover, the recent Executive Order leaves 
untouched the provision in Executive Order 12866 that expressly directs Federal agencies to 
“promulgate . . . such regulations as are required by law, [or] are necessary to inteipret the law.” 
In many cases, when a Federal agency is issuing a regulation, the agency is doing so for just 


Executive Order 12866 was previously amended once, in 2002, by Executive Order 13258, which w'as published in 
the Federal Register at 67 FR 938.5 (February 26, 2002). 
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those law-based reasons, and this will continue to be the case; nothing in Executive Order 13422 
changes this. 

Having explained what the new “market failure” language does nor do, I will then explain 
what it actually does do. which is two modest things. 

First, Executive Order 1 3422 states that the agency “shall identify m writing" the 
problem — w'hether it is a market failure “or other specific problem” - that the agency “intends to 
address” through regulatory action. Stating explicitly that Federal agencies shall identify “in 
writing” the problem that the agency is seeking to remedy through regulatory action does not 
impose a new' requirement on ralemaking agencies. Even if an agency did not identify in w'riting 
the precise nature of the problem that the agency is seeking to remedy through regulatory action 
(in order to assist the agency in its own analysis of whether regulatory action is warranted and. if 
so. which regulatoiy alternatives would best accomplish the agency's intended result!, the 
agency should be doing so in the preamble to the proposed rule (to assist the public in 
understanding the agency’s proposal and in offering their comments on it) and in the preamble to 
the final rule (to persuade the public, Congress, and the courts that the agency has exercised its 
regulatory authority in a reasonable and well-considered manner). 

Second, in order to increase the transparency of Executive Order 1 2866, the recent 
Executive Order incorporates into Executive Order 12866 a reference to three classic examples 
of what constitutes a “market failure” - namely, externalities (w'hich justify, e.g., the regulation 
of pollution), market power (which justify, e.g., the regulation of natural monopolies), and lack 
of information (which justify, e.g., the nutritional labeling of packaged foods). These three 
examples are not new to the implementation of E.xecutive Order 12866. These examples were 
found in the discussion of “market failure” that was contained in the 1996 “Economic Analysis 
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of Federal Regulations under Executive Order No. 12866” document that former OIRA 
Administrator Sally Katzen (working wdth the former Chaiiman of the Council of Economic 
Advisers, Joseph Stiglitz) issued to Federal agencies three years after President Clinton issued 
Executive Order 12866. Moreover, these three examples were contained in the draft Circular on 
regulatory cost-benefit analysis that OMB issued for public comment in 2003 and are contained 
in the final Circular A-4 that OMB issued later that year (and which remains in effect). 

Background on the Good Guidance Provisions of the Bulletin and Executive Order: 

.4s OMB has previously stated, agency guidance documents can have “enormous value.”^ 
.4s OMB explained in 2002: “As the scope and complexity of regulation and the problems it 
addresses have grown, so too has the need for government agencies to inform the public and 
provide direction to their staffs. To meet these challenges, agencies have relied increasingly on 
issuing guidance documents.”'^ Guidance documents are issued by agencies throughout the 
Federal Government, and they address the wide range of societal activities that are affected, in 
one way or the other, by the Federal Government and its programs. Thus, it is not surprising 
that, depending on the situation, agency guidance can be addressed to individuals, businesses 
(both small and large), organizations. State, local, and tribal governments, and others. 

For instance, guidance can take the form of an agency explaining to members of the 
public how they can participate in a Federal program. An example of this kind of guidance is the 
Medicare and You handbook that the Centers for Medicare and Medicaid Seivices (CMS) 
distribute to Medicare beneficiaries annually. 


^ Office of Management and Budget, Stimulating Smarter Regulation: 2002 Report to Congr&sa on the Costs and 
Benefits of Federal Regulations (2002), p. 72. 

^ Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal 
Regulations, 67 FR 1.6014, 1.60.14 (March 28, 2002). 
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Guidance can also take the form of an agency providing advice and assistance to 
members of the public about recommended actions to ensure that they are in compliance with 
Federal laws and regulations. One element of this guidance can be explaining to the regulated 
community how the agency interprets or intends to enforce certain laws and regulations. In 
addition to providing advice and assistance to the regulated community on how to comply with 
the agency’s regulations, such guidance also furthers consistency and fairness in an agency’s 
enforcement of its regulations."* Depending on the context, the audience for this guidance can 
include individuals, small entities (such as small businesses and organizations, as well as local 
governments), large corporations, and'or State governments. 

Examples of this type of guidance are the compliance-assistance guides that Federal 
agencies prepare and make available to small businesses. Congress has required Federal 
agencies to prepare and issue such guidance in the Small Business Regulatoiy Enforcement 
Fairness Act of 1996.'^ In addition. Congress in the Small Business Paperwork Relief Act of 
2002*’ assigned to 0MB the responsibility, which is canred out by OIRA, of publishing annually 
In the Federal Register a notice that refers to small business the internet site where they can 
locate the compliance assistance resources that Federal agencies have prepared for their use. 
OIR.A published the 2006 notice last summer.' w'here OIRA explained that small businesses can 
go to one Internet address ( tvw vv. b us i ness. gov/'sbpra) and find the compliance-assistance 
resources that are available from the 15 Cabinet Departments and 25 other Federal agencies. 


^ “Guidance documents, used properly, can channel the discretion of agency employees, increase efficiency by 
simplifying and expediting agency enforcement efforts, and enhance fairness by providing the public cleiir notice of 
the line between permissible and impermissible conduct while ensuring equal treatment of similarly situated 
parties.” Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal 
Regulations, jd., 67 FR at 150.'i4. 

- P.L. 104-121, Title 11, Subtitle A; 5 U.S.C. § 601 note. 

" P.L. 107-198, Section 2(a); 44 U.S.C. §3504('c)(6). 

■ 71 FR .19691 (.Tilly 1.1, 2006). 
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In sum, agency guidance documents are intended to — and do — have an impact on 
society. Depending on the situation, this impact can be relatively small or can be very 
substantial. As a result, while it is the case that guidance documents (unlike regulations) are not 
legally binding on the public, agency guidance documents nevertheless can potentially have an 
impact on society that is of comparable magnitude to the impact that regulations have on society. 

In recognition of the impact that its guidance has on society, the Food and Drug 
.Administration (FDA) in February 1997 issued a “Good Guidance Practices” document to 
govern how- the FDA develops, issues, and uses its ow'n guidance documents.* Later that year, 
and building on this FDA policy. Congress in the Food and Drug .Administration Modernization 
Act of 1 997''* directed the FDA to follow several procedures in its development, issuance, and 
use of its guidance documents. 

One of the principal congressional requirements in the 1997 Act is that FDA “develop 
guidance documents with public participation and ensure that information identifying the 
existence of such documents and the documents themselves are made available to the public both 
in written form and, as feasible, through electronic means.” To this end. Congress directed 
FD.A to provide the public with an opportunity to comment on its guidance, either before or after 


* 62 FR 8961 (Febraarv27, 1997). 

® P.L, 105-115, § 405; 21 U.S.C, § 371(h). 

21 U.S.C. § 371(hXlXA), Tliisdireclionwasconsistent with prior recommendations by the Administrative 
Conference of the United States and the American Bar Association that agencies provide the public with an 
opportunity to comment on guidance documents. Administrative Conference of the United States, Rec. 92 - 2 , 1 
C.F.R. 305.92-2 (1992) (agencies should afford the public a fair opportunity to challenge the legality or wisdom of 
policy statements and to suggest alternative choices); American Bar Association, Annual Report Including 
Proceedings of the Fifty-Eighth Annual Meeting. August 10 - 11 , 1993 , Vol. 1 18, No. 2, at 57 (“the .American Bar 
-Association recommends that; Before an agency adopts a nonlegislative rule that is likely to have a significant 
impact on the public, the agency provide an opportunity for members of the public to comment on the proposed rrhe 
and to recoiimiend alternative policies or interpretations, provided riiat it is practical to do so; when nonlegislative 
ailes are adopted without prior public participation, immediately following adoption, the agency afford the public an 
opportunity for post-adoption comment and give notice of this opportunity.”). 


- 7 - 



30 


its issuance, depending on the level of significance of the particular guidance document. * * “For 
guidance documents that set forth initial interpretations of a statute or regulation, changes in 
interpretation or policy that are of more than a minor nature, complex scientific issues, or highly 
controversial issues. [FDA] shall ensure public participation prior to implementation of guidance 
documents, unless [FDA] determines that such prior public participation is not feasible or 
appropriate. In such cases, [FDA] shall provide for public comment upon implementation and 
take such comment into account.”'^ By contrast, “[f]or guidance documents that set forth 
existing practices or minor changes in policy, [FDA] shall provide for public comment upon 
implementation.”' ’ 

Congress also directed FDA to follow several additional requirements. For example, 
FDA “shall ensure . , . uniform internal procedures for approval of [guidance] documents” and 
“shall ensure that employees of [FDA] do not deviate fi'om [FDA's] guidance without 
appropriate justification and supervisory concurrence.”'" In addition, FDA “shall maintain 
electronically and update and publish periodically in the Federal Register a list of guidance 
documents,” and “[a]ll such documents shall be made available to the public.”'^ 

Finally. Congress directed FD.A, follow'ing the agency’s review of the effectiveness of its 
previously-issued Good Guidance Practices document, to promulgate a regulation in 2000 
“consistent with [the statute] specifying the policies and procedures of the [FD.A] for the 


For the legislative history of this provision, see “Food and Drug ,Admini.stration Modernization and 
.Accountability .Act of 1997,” S. Rep. No. 105A3, at 26 (1997) (raising concerns about public knowledge of, and 
access to, FDA guidance documents, lack of a systematic process for adoption of guidance documents and for 
allowdng public input, and inconsistency in the use of guidance documents). 

” 21 U.S.C.§ 371(h)(1)(C). 

Id. §.37 1 (h)(1)(D). 

Id. §371(li)(2 ). 

” Id. §37 1(h)(1)(B). 

Id. §.37 1 (h)(3). 
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development, issuance, and use of guidance documents.”*’ Following this directive, FDA in 
early 2000 issued for public comment a proposed mle on Good Guidance Practices.** After it 
reviewed and considered the public comments, FDA finalized the rule later that year. *** 

The FDA’s Good Guidance Practices regulation is found at 21 C.F.R. § 10.115. 
Following the congressional direction in the 1997 Act, the FDA regulation provides that FDA, 
among other things - 

• shall seek public comment on its guidance documents, either before or after their 
issuance (depending on their level of significance) and consider the comments;’*’ 

• shall make its guidance documents easily available to the public by posting it on the 
Internet;’* 

• “must not include [in its guidance documents] mandatory language such as ‘shall,’ 
‘must,’ ‘required,’ or ‘requirement,’ unless FDA is using these words to describe a 
statutory or regulatory requirement”;’’ 

• “must have written procedures” in each FDA center and office “for the approval of 
guidance documents,” w'hich procedures “must ensure that issuance of all documents is 
approved by appropriate senior FDA officials”;’’ and 


Id. §371(liX5). 

65 FR 7321 (February 14, 2000) (proposed rule). 

65 FR 56468 (September 19, 2000) ('final rule). 

21 C.F.R. § 10.115(g). 

Id. This direction is consistent with the 2001 recommendation by the American Bar Association. 3 American 
Bar .Association, “Recommendation on Federal Agency Web Pages” (.August 2001) {agencies should maximize the 
availability and searchability of existing law and policy on their websites and include their governing statutes, rules 
and regulations, and all important policies, interpretations, and other like matters on which members of the public 
are likely to request). 

Id. § 10.115(i)(2). 

** !d-§ 10.11.50'). 
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• must provide members of the public with an opportunity to submit and seek resolution of 
a complaint “that someone at FDA did not follow the requirements in [the regulation] or 
. . . treated a guidance document as a binding requirement.”*'' 

These FD.A regulations went into effect in October 2000, and therefore have now been in 
operation for six years. 

In sum, as I have just outlined, the Congress and the FDA both recognized that, because 

of the impact that FDA’s guidance can have on society, it was important that FDA’s guidance be 

subject to public comment (before or after its issuance); be readily available to the public; be 

developed through agency procedures that ensure the review and approval of appropriate agency 

officials before it is issued; be followed in practice by agency employees; and avoid the inclusion 

of language that would suggest to the public that the document is mandatory rather than what it 

actually is - namely, guidance.^' It should also be noted that these requirements, in particular 

the requirements for internal-agency review and approval and for public comment, help to ensure 

that guidance documents are of high quality. 

The FDA Good Guidance Practices regulation also addresses concerns that courts have 

raised about the improper development and use of agency guidance documents. In its 2000 

decision in the Appalachian Powder case, the United States Court of .Appeals for the District of 

Columbia Circuit discussed these concerns: 

“The phenomenon we see in this case is familiar. Congress passes a broadly 
worded statute. The agency follows with regulations containing broad language, 
open-ended phrases, ambiguous standards and the like. Then as years pass, the 

Id. § 1 0.1 l.s(o). 

Congressional interest in, ;ntd concern about, agency guidance documents is also reflected in House Committee 
on Government Reform, “Non-Binding Legal Effect of Agency Guidance Documents,” H. Rep. No. 106-1009 
(lOOthCong., 2d Sess. 2000) (criticizing “back-door” regulation), and the Congressional Accountability for 
Regulatory Information .Act, H.R. .1.621, 106th Cong., § 4 (2000) (proposing to reqttire agencies to notify the public 
of the non-binding effect of guidance docttments). 
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agency issues circulars or guidance or memoranda, explaining, interpreting, 
defining and often expanding the commands in regulations. One guidance 
document may yield another and then another and so on. Several words in a 
regulation may spawn hundreds of pages of text as the agency offers more and 
more detail regarding what its regulations demand of regulated entities. Law is 
made, without notice and comment, without public participation, and without 
publication in the Federal Register or the Code of Federal Regulations." 

Appalachian Power Co. v. ERA . 208 F.3d 1015, 1019 (D.C. Cir. 2000) (striking down emissions 

monitoring guidance as legislative rule requiring notice and comment). See also Gen. Elec. Co. 

V. BPA . 290 F.3d 377 (D.C. Cir. 2002) (striking dow'n PCB risk assessment guidance as 

legislative rale requiring notice and comment); Chamber of Commerce v. Dep’t of Labor . 174 

F.3d 206 (D.C. Cir. 1999) (striking down OSH.A Directive as legislative rule requiring notice and 

comment). 

OMB’s Issuance of the Proposed and Final Bulletin; 

0MB believes that Federal agency guidance should be developed, issued and used 
through an agency’s adherence to procedures that ensure quality, transparency, public 
participation, coordination, and accountability. For this reason. OM B developed (in consultation 
with Federal agencies) a draft OM B Bulletin that would establish as government-w'ide policy a 
set of “best practices” for achieving these goals. 

As I earlier noted. 0MB then sought public comment on this draft bulletin by issuing it in 
November 2005 as a proposal for public comment.**’ OMB received 31 public comments on the 
proposal, and these comments are available on OMB’s website. As evidence of the diverse 
nature of Federal guidance documents, and of the groups in American society that are affected by 
them, below are examples of some of the associations that submitted comments (as noted below, 


70 FR 7 1 866 (November .10, 200.5). 
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these listed associations supported OMB’s development of a bulletin on Good Guidance 
Practices, while also providing their suggestions for how 0MB could improve the bulletin): 

— the Association of American Medical Colleges, representing all 125 accredited U.S. 
medical schools, nearly 400 major teaching hospitals and health systems, and 94 
academic and scientific societies (“The AAMC commends the 0MB for its proposal to 
establish consistent and appropriate standards for developing good guidance practices 
within federal agencies.”); 

— the National Association of Home Builders, representing more than 220,000 
members involved in home building, remodeling, multifamily constraction, property 
management, subcontracting, design, housing finance, building product manufacturing 
and other aspects of residential and light commercial constraction (“The National 
■Association of Home Builders (NAHB) would like to thank the Office of Management 
and Budget (OMB) for proposing a process to bring transparency and consistency to 
Executive Branch activities that affect the public directly, but do not qualify as rales 
under the Administrative Procedure Act (APA).”); 

— the American Society of Safety Engineers, representing 30,000 members (“ASSE 
commends OMB.'OIRA for taking a proactive stance to ensure that agencies can readily 
provide inteipretation and guidance of regulations, but still do so in a manner that affords 
due process to the regulated community and that is in accordance with the requisites of 
the Administrative Procedure Act, 5 USC' 551 et seq.”); 

— the National Funeral Directors Association, representing more than 1 1,000 funeral 
homes in all 50 states (“NFDA supports the Office of Management and Budget (OMB) 
proposal to establish standards to increase the quality and transparency of agency 
guidance practices and the guidance documents produced through them,”); 

— the Association of Metropolitan Planning Organizations (“In general, ,AMPO 
strongly supports the Proposed Bulletin's intent and reliance on the guidance practices 
adopted by the Food & Drag Administration (‘FDA’) at 21 C.F.R. 5 10.1 15.”); 

— the Ornithological Conncil, which consists of eleven leading scientific ornithological 
societies - the American Ornithologists' Union, Association of Field Ornithologists, 
CIP.AMEX, Cooper Ornithological Society, Neotropical Ornithological Society, Pacific 
Seabird Group, Raptor Research Foundation, Society of Canadian Ornithologists, ''La 
Societe des Ornithologistes du Canada, Society for Caribbean Ornithology, Waterbird 
Society, and Wilson Ornithological Society - that together have a membership of nearly 
6,500 ornithologists (“we would like to express our gratitude to OIR.A for its efforts to 
improve agency guidance practices”); 
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— the Aircraft Owners and Pilots Association, representing over 407,000 members 
(“AOPA shares OMB's concern that agency guidance practices should be more 
transparent, consistent and accountable. We also agree with 0MB that the absence of 
procedural review mechanisms undermines the lawfulness, quality, fairness and 
accountability of agency policymaking.”); 

— the National Leased Housing Association, which represents the interests of housing 
agencies, developers, lenders, housing managers and others in providing federally 
assisted rental housing, and whose members are primarily involved in the Section 8 
housing programs and are involved with the operation of rental housing for over three 
million families (‘Sve commend OMB for its efforts”); 

— the American Road and Transportation .Association, whose membership includes 
public agencies and private firms and organizations that owu, plan, design, supply and 
construct transportation projects throughout the country (“Once again, ARTBA is 
extremely supportive of the GGP and feels that it represents a significant step foiward in 
the regulatory' process. Tt w'ill engender fairness and improved dialogue between agencies 
and those that have a vital stake in the guidance they issue. .ARTBA and our members are 
eager to take advantage of the new opportunities for involvement in the guidance process 
offered by the GGP and help OMB make the GGP standard agency practice.”); and 

— the Associated Equipment Distributors, representing 1,200 construction equipment 
distributors, manufacturers and industry-service firms (“ Our association thanks the 
Office of Management and Budget (OMB) for recognizing the impact that guidance 
material issued by federal regulatory agencies has on the regulated community. We agree 
with the OMB that transparency in the guidance drafting process is critical, as guidance 
should not be used for rulemaking.”). 

As 1 have indicated, the comment letters from these associations can be found on OMB’s 
website, along with the other comment letters on the proposed bulletin.^’ 

On January 1 8th of this year, after considering the public comments and after further 
consultation with Federal agencies, the OMB Director issued the Final Bulletin on Agency' Good 


’’ OMB also received comments, some supporting and others opposing the proposed bulletin, from the following 
(in alphabetical order): the .‘Aeronautical Repair Station Association, the American Bar Association, the .American 
Chemistry Council, the .American Composites Manufacturers Association, the .American Petroleum Institute, 
AMGEN, C. Blake McDowell (Professor of Law), Citizens for Sensible Safeguards (OMB Watch), Coalition for 
Effective Environmental Information, Consumer Specialty Products .Association, General Electric Company, Keller 
and Heckman LLP, McKenna Long & .Aldridge LLP, Mercatus Center, National Mining .Association, Natural 
Resources Defense Council, PTMA County (.AZ) Wastewater Management Department, Regulatory' Checkbook, 
Sanofi-aventis, Stuart Shapiro Ph.D. (Edward .T. Bloustein School of Planning and Public Policy, Rutgers 
University), U.S. Chamber of Commerce. 
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Guidance Practices.’* The final version of the Bulletin is very similar to the proposal in its 
overall framework, but - as 0MB explained in the preamble to the final Bulletin — 0MB made a 
number of improvements to the Bulletin in response to comments that we received fr'om the 
public and during the interagency review process. 

The following are a few of the noteworthy provisions of the Bulletin, which reflect the 
requirements of the FDA’s Good Guidance Practices regulation and are designed to improve the 
quality, transparency, public participation, and accountability of agency guidance documents: 

• Each agency will ensure (as agencies should be doing anyway, as a matter of good 
internal management) that appropriate officials w'ithin the agency have reviewed and 
approved the agency’s issuance of “significant” guidance documents; 

• Agencies will maintain on their websites current lists of their “significanf’ guidance 
documents that are in effect, so that the public can know what guidance applies to them; 

• Agencies will provide the public with access to and the opportunity to provide feedback 
on their “significant” guidance documents. Agencies will advertise on their websites a 
means for the public to submit comments electronically on these guidance documents; 
and 

• For those guidance documents that are “economically significant” (e.g., , a guidance 
document that “may reasonably be anticipated to lead to an annual effect on the economy 
of $100 million or more”), agencies will publish drafts of the documents in the Federal 
Register, invite public comment on them, and prepare responses to the comments before 
finalizing the guidance. 


0MB Memorandum M-07-07 (.Tanuary 1 8, 2007), which is found on OMB’s website. The final Bulletin is 
published in the Federal Register at 72 FR .7432 (January 2.S, 2007). 
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In recognition of the potentially broad range of guidance documents that are issued by Federal 
agencies, the Bulletin also (1) includes certain express exclusions from the definition of 
“significant” and “economically significant” guidance document; (2) authorizes OMB to exempt 
“economically significant documents” (singly or by category) from the requirement ior prior 
public comment before issuance; and (3) includes an express exception from the Bulletin’s 
requirements for “emergency situations or when an agency is obligated by law to act more 
quickly than normal review procedures allow.” 

In light of concerns that have been raised about the final Bulletin and the Executive 
Order, this last point bears emphasis. The Bulletin does not stand in the way of a Federal agency 
responding appropriately to an emergency situation. In addition, the Bulletin does not override a 
Federal agency’s obligation to comply with applicable laws. 

Executive Order 13422 

The Executive Order's Guidance Provision 

In the furtherance of its goal to improve the guidance documents that Federal agencies 
develop and issue, the Bulletin is reinforced by the principal provision in Executive Order 13422, 
which the President issued, also on January 18th. Through an amendment to Executive Order 
12866, which President Clinton issued in 1993. the recent executive order provides for a 
relatively informal process whereby some — but by no means all - of the “significant guidance 
documents” that are developed by Federal agencies will be submitted to OMB for interagency 
review. 

It is impoifant to underscore the point that this amendment provides for an opportunity 
for interagency review, and therefore that guidance documents are not treated the same as 
regulations. When he issued Executive Order 12866 in 1993. President Clinton directed 
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agencies to submit the drafts of all of their “significant” regulations to OIRA for review (subject 
to certain limited exceptions). By contract, agencies are not required under the recent 
amendments to submit all of their “significant” guidance documents to OMB for review. 

Instead, the recent executive order requires agencies to inform OMB of upcoming significant 
guidance documents, which thereby provides an opportunity for interagency review to occur. 

In this regard, just as the new Bulletin directs agencies to follow good guidance practices 
that, to a greater or lesser extent, are probably being followed by many agencies for many of 
their guidance documents (e.g., posting them on the agency’s website), the recent Executive 
Order - in recognizing the desirability of ensuring an opportunity for interagency review - also 
reflects a practice that already happens in a number of situations. 

In other words, interagency review of important guidance documents is not new. And, 
one reason why such review is desirable, and already happens, is because the programs and 
activities of one Federal agency often overlap or have implications for the programs and 
activities of one or more other Federal agencies. For example, in June of last year, the 
Department of Health and Human Servdces (HHS) issued a State Medicaid Director letter that 
provides guidance on the implementation of the provision in the Deficit Reduction Act of 2005 
that requires individuals claiming U.S. citizenship to provide - when initially applying for 
Medicaid or upon the first redetermination - satisfactory documentary evidence of citizenship or 
nationality. Before HHS finalized and issued this guidance, OMB ensured that HHS consulted 
first with affected and interested agencies — the Departments of State and Homeland Security, 
and the Social Security Administration. This interagency consultation, which took place in a 
two-week period, ensured that HHS had the benefit of the expertise and e.xperience of these other 


- 16 - 



39 


agencies and that the HHS guidance took into account the interests and programs of these 
agencies. 

This interagency coordination, then, had the effect of improving the quality of the HHS 
guidance in the same way that the quality of guidance can be improved through public 
participation and internal-agency review and approval}'^ Thus, by ensuring that there is an 
opportunity for interagency review, this amendment made by Executive Order 13422 serves as a 
complement to the requirements in the OMB Bulletin for public participation and internal- 
agency review and approval. 

In addition, as OMB explained in March 2002, interagency review of a guidance 
document is also justified because “interagency review' can ensure that agency action is 
consistent with Administration policy and is beneficial from a broader, societal perspective.”'^® 
This type of review during the development of agency guidance documents is entirely 
appropriate, for the same reason that the courts have held that it is appropriate to conduct this 
same type of review during the development of agency regulations. As the United States Court 
of Appeals for the District of Columbia Circuit explained in 198 1 (in an opinion by Judge Wald): 

■‘The court recognizes the basic need of the President and his White House staff to 
monitor the consistency of executive agency regulations with Administration policy. He 
and his White House advisers surely must be briefed fully and frequently about rales in 
the making, and their contributions to policymaking considered. The executive power 
under our Constitution, after all, is not shared - it rests exclusively with the President. 

* 


OMB made this same general point in March 2002 when OMB asked the public to identify examples of 
'‘problematic giridance documents’" that would be potential cmididates for reform. Office of Management and 
Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal Regulations, 67 FR 15014, 15035 
(March 28, 2002) (“problematic guidance might be improved by interagency review”). 

Office of Management and Budget, Draft 2002 Report to Congress on the Costs and Benefits of Federal 
Regulations, jd., 67 FR at 15035. 
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“The authority of the President to control and superv ise executive policymaking is 
derived from the Constitution; the desirability of such control is demonstrable from the 
practical realities of administrative rulemaking. Regulations such as those involved here 
demand a careful weighing of cost, environmental, and energy considerations. They also 
have broad implications for national economic policy. Our form of government simply 
could not function effectively or rationally if key executive policymakers were isolated 
from each other and from the Chief Executive. Single mission agencies do not alw'ays 
have the answers to complex regulatory problems. An overworked administrator exposed 
on a 24-hour basis to a dedicated but zealous staff needs to know the arguments and ideas 
of policymakers in other agencies as w'ell as in the White House.” 

Sierra Club v. Costle . 657 F.2d 298, 404, 405-06 (D.C, Cir, 1981). In that decision, the D.C. 

Circuit upheld the appropriateness of discussions between the White House and the 

Environmental Protection .Agency, regarding a draft Clean Air .Act rale. These discussions took 

place - and EPA issued the rale - in 1 979, during the Administration of President Carter. 


The Executive Order’s Non-Guidance Provisions 

In addition to providing an opportunity for interagency review of draft guidance 
documents, the recent Executive Order makes several (non-guidance related) process 
improvements. As is the case with the guidance amendments in the Executive Order and the 
new Bulletin, these process improvements are designed to encourage good-government practices. 
Because there has been some confusion in the press and elsewhere as to the meaning and impact 
of these changes, let me briefly go through them. 

i. Regulatory Policy Officers 

Concerns have been raised about the provisions in Executive Order 13422 regarding 
Regulatory Policy Officers, The initial point that should be made is that such officers are not 
new; when he issued Executive Order 12866 in 1993, President Clinton directed each agency 
head to designate a Regulatory Policy Officer within the agency. Nor is it new that, under the 
recent amendment, these Regulatory Policy Officers will be Presidential appointees. While the 


- 18 - 




41 


original EO 12866 did not require that agency heads choose a Presidential appointee to be the 
agency’s Regulatory Policy Officer, the fact is that, in many departments and major agencies, the 
Regulatoiy Policy Officer has been a Presidential appointee. 

And. I should note that the term “Presidential appointee” should not be confused with 
“political appointee.” Presidential appointees are appointed by the President, whereas agency 
heads appoint “political appointees” who are in the non-career Senior Executive Service or are 
under Schedule C; these agency-head appointees are not Presidential appointees. Moreover, 
neither the President nor an agency head can create a Presidentially-appointed position in an 
agency. Rather, only Congress can do so. And, when Congress does create a Presidentially- 
appointed position in an agency, Congress usually provides that this appointee shall be subject to 
Senate confirmation (a PAS official). Thus, by requiring that agency heads designate a 
Regulatory Policy Officer from among the agency’s Presidential appointees, the President is 
actually ensuring that, in most cases, the Regulatory Policy Officer will be a PAS official. 

In addition, concerns have been raised that Executive Order 1 3422 may require each 
agency to establish a new “Regulatory Policy Office” that would be headed by the agency’s 
Regulatory Policy Officer. 1 would like to allay such concerns by explaining that this reference 
to a Regulatory' Policy “Office” was a typographical error. The reference should have been to a 
Regulatory Policy “Officer” rather than “Office”; the Executive Order will be implemented 
accordingly. 

ii. Commencement of a Rulemakinu 

Executive Order 13422 amends Executive Order 12866 to require that an agency’s 
commencement of a rulemaking either be authorized by the agency head or be approved by the 
agency’s Regulatory Policy Officer. As explained above, most if not all of the Regulatory Policy 
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Officers will be — as they generally have been over the years — Presidential appointees who are 
subject to Senate confiimation. In practice, then, this will mean that, in most if not all cases, an 
agency’s commencement of a mlemaking will be authorized or approved by an agency official 
who is appointed by the President and subject to Senate confiimation. 

iii. Aggregation of annual costs and benefits in the Regulatory Plan 
Section 4 of President Clinton’s Executive Order 12866 established a “Planning 

Mechanism” that includes an annual Regulatory Plan that reports the most significant regulatory 
actions anticipated in the coming year and thereafter, along with the agency’s estimate of each 
rule’s anticipated benefits and costs. Executive Order 13422 amends this section to ask agencies, 
in addition, to aggregate the estimated costs and benefits of the individual regulations. While the 
interested public could always sura-up for themselves the cost and benefit estimates for each of 
the individual rules, this amendment enhances the transparency of the annual Regulatory Plan by 
requiring the agencies to do the aggregation. 

iv. The Encouragement of Agencies to Consider Formal Rulemaking 
.Another of the amendments in Executive Order 13422 encourages rulemaking agencies 

to consider using the Administrative Procedure Act’s formal - rather than informal - ralemaking 
procedures for the agency’s resolution of complex determinations. .Agencies already had the 
option of using the .APAs’ formal rulemaking procedures, and this amendment simply 
encourages them to consider the use of a tool that has been - and remains - available to them. 

v. Market Failure 

Executive Order 13422 amended Section 1(b)(1) of Executive Order 12866, which was - 
and remains - the first of that Order’s “Principles of Regulation.” As recently amended. Section 
l(b)( 1) now states that: “Each agency shall identily in writing the specific market failure (such 


- 20 - 



43 


as externalities, market power, lack of information) or other specific problem that it intends to 
address (including, where applicable, the failures of public institutions) that w'aixant new agency 
action, as well as assess the significance of that problem.” Before explaining what this 
amendment does do, I would like to e.xplain first what it does not do. 

First, the concept of market failure is not new to this amendment, but instead has been an 
integral part of Executive Order 12866 since President Clinton issued it in 1993. Indeed, the 
overarching “Statement of Regulatory Philosophy,” in Section I (a) of the original Executive 
Order 1 2866 (unchanged by EO 1 3422), states that “Federal agencies should promulgate only 
such regulations as are required by lawq are necessary to interpret the law, or are made necessary 
by compelling public need, such as material failures of private markets to protect or improve the 
health and safety of the public, the environment, or the well-being of the American people” 
(italics added). Furthermore, the first “Principle of Regulation” that was articulated in Section 
1(b) of the original Executive Order 12866 reiterated the requirement that each agency “identify 
the problem that it intends to address (including, where applicable, the failures of private 
markets or public institutions that warrant new agency action) as well as assess the significance 
of that problem” (italics added). 

Second, the recent Executive Order does not make the identification of a market failure 
the only basis on which a Federal agency can justify regulatory action. The revised section also 
encourages agencies to identify any “other significant problem it intends to address.” For 
example, recent regulations to provide disaster assistance to victims of Flumcane Katrina 
provide important social benefits, but do not address a market failure, per se. Moreover, the 
recent Executive Order leaves untouched the provision in E.xecutive Order 12866 that expressly 
directs Federal agencies to “promulgate . . . such regulations as are required by law, [or] are 
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necessary to interpret the law.” In many cases, when a Federal agency is issuing a regulation, the 
agency is doing so for just those law-based reasons, and this w'ill continue to be the case; nothing 
in Executive Order 13422 changes this. 

Having e.xplained what the revised “market failure” language does not do, I would like to 
now e.xplain what it actually does do, which is two relatively modest things. 

First, Executive Order 1 3422 states that the agency “shall identify in writing” the 
problem — w'hether it is a market failure “or other specific problem” - that the agency “intends to 
address” through regulatory action. Stating explicitly that Federal agencies shall identify “in 
writing” the problem that the agency is seeking to remedy through regulatory action does not 
impose a new requirement on ralemaking agencies. As an initial matter, an agency should 
already have been identifying in writing the precise nature of the problem that the agency is 
seeking to remedy through regulatory action, in order to assist the agency in its own analysis of 
whether regulatoty action is warranted and, if so. which of the available regulatory alternatives 
wotdd best accomplish the agency’s intended result. 

Thus, in order to comply with the original version of Section 1(b)(1) of Executive Order 
1 2866, agencies as a practical matter would have had to make (or at least should have made) this 
identification in waiting. However, even if an agency did not do so, the agency should still have 
identified the problem that it was seeking to remedy through regulatory action in the preamble to 
the proposed rule (to assist the public in understanding the agency’s proposal and in offering 
their comments on it) as well in the preamble to the final rale (to persuade the public, Congress, 
and the courts that the agency has exercised its regulatory' authority in a reasonable and well- 
considered manner). In sum, the requirement that agencies identify the need for the regulation in 
writing is a good-government measure. It encourages greater transparency in rulemaldng, by 
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helping the public and others understand the problem the regulation is intended to address, 
enabling more informed comment on whether the proposed rale will likely meet its objectives 
and whether there are other, better alternatives to address the identified problem. 

Second, in order to increase the transparency of Executive Order 12866, Executive Order 
13422 incorporates into Executive Order 12866 a reference to three classic te.xtbook examples of 
what constitutes a “market failure” - namely, externalities (which justify, e.g., the regulation of 
pollution), market power (which justify, e.g., the regulation of the rates charged by natural 
monopolies, such as local gas and electricity distribution serv'ices), and lack of information 
(which justify, e.g., the nutritional labeling requirements for packaged foods). These three 
examples of market failure are not new to the Executive Branch’s implementation of Executive 
Order 12866. To the contraiy, three years after President Clinton issued Executive Order 12866 
in 1993, these examples were included in the discussion of “market failure” that was contained in 
the 1996 “Economic Analysis of Federal Regulations under Executive Order No. 12866” 
document that former OIRA Administrator Sally Katzen (working with former CEA Chairman 
Joseph Stiglitz) issued to Federal agencies for their use in meeting the analytical requirements of 
Executive Order 1 2866 (as well as those of the Unfunded Mandates Reform Act and the 
Regulatory Flexibility .Act).’' 

In its Part 1 on “Statement of Need for the Proposed .Action,” the 1996 “Economic 
Analysis” document had a Section A on “Market Failure,” which provided separate descriptions 
of “Externality”, “Natural Monopoly.” “Market Power,” and “Inadequate or Asjmmetric 


Memorandum for Members of the Regulatory Working Group from OTR.A .Administrator Katzen, “Economic 
.Analysis of Federal Regirlations under Executive Order 12866 (January 11, 1996), available on OMB’s website at 
htt[ ?:.'''ww'u .w hiteh ou se. goiv'omivnremomn dry n,v 2 memo.htmi . .As Administrator Katzen stated in her transmittal 
memorandum, the “Economic .Analysis” document “represents the results of an exhaustive tw'O-year effort” by an 
interagency w'orking group chaired by Joseph Stiglitz of the Council of Econonric Advisers and Steve Kaplan, the- 
then General Counsel of the Department of Transportation. 
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Information.” The 1996 “Economic Analysis document also included the following introductory 
discussion: 

“L STATEMENT OF NEED FOR THE PROPOSED ACTION 

“In order to establish the need for the proposed action, the analysis should discuss 
whether the problem constitutes a significant market failure. If the problem does not 
constitute a market failure, the analysis should provide an alternative demonstration of 
compelling public need, such as improving governmental processes or addressing 
distributional concerns. If the proposed action is a result of a statutory or judicial 
directive, that should be so stated. 

“A. Market Failure 

“The analysis should determine whether there exists a market failure that is likely to be 
significant. In particular, the analysis should distinguish actual market failures from 
potential market failures that can be resolved at relatively low cost by market 
participants. Examples of the latter include spillover effects that affected parties can 
effectively internalize by negotiation, and problems resulting from information 
asymmetries that can be effectively resolved by the affected parties through vertical 
integration. Once a significant market failure has been identified, the analysis should 
show how adequately the regulatoiy alternatives to be considered address the specified 
market failure.” 


Moreover, the three examples of market failure that are now referenced in the amended 
Executive Order 12866 (i.e., externality, market power, and lack of information) were contained 
in the draft Circular on regulatory cost-benefit analysis that OM B issued for public comment and 
peer review' in 2003, and they are contained in the final Circular A-A that OM B issued later that 
same year (and which remains in effect).’^ 

And, thus, the use of these three market failure examples in the implementation of 
Executive Order 12866 is not new. Moreover, Executive Order 13422 did not substantively 
change the first “Principle of Regulation” in Executive Order 12866 or how this Principle is 
implemented by the Executive Branch. Instead, all that happened as a result of Executive Order 
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13422, with respect to these three examples of market failure, is that they are now mentioned in 
Executive Order 12866 itself (rather than only in the implementation documents). In other 
words, the recent amendment has simply increased the transparency of Executive Order 12866. 

Some have expressed concern that this amendment to Executive Order 12866 could 
prevent agencies from issuing regulations to protect public health and safety, but this is not 
correct. Many of the most significant regulations that agencies issue are, in fact, driven by - and 
are in response to - market failures. As the 1996 0MB “Economic .Analysis” document noted, 
■‘[e]nvironmental problems are a classic case of externality,” and this .Administration has issued a 
number of significant environmental regulations aimed at addressing environmental externalities, 
including EPA’s Clean Air Interstate Rule (C.AIR) and its Non-road Diesel Engines Rule. 
Similarly, regulations to protect homeland security, such as FD.A's recent regulations under the 
Public Health Security and Bioterrorism Preparedness and Response Act, respond to inadequate 
private market incentives to respond to potential tenor threats. 

Another type of market failure that is mentioned in the amendment made by Executive 
Order 13422 stems from lack of information. An example of a regulation that is justified by the 
“lack of information” market failure was the Food and Ding Administration’s recent regulation 
that requires the nutritional labels on packaged foods to display the amount of trans-fats in them. 
This labeling requirement is estimated to have considerable public health benefits, by providing 
consumers important information with w’hich they can make purchasing decisions. Moreover, 


’’ Draft 2003 Report to Congress on the Costs and Benefits of Federal Regulations, 68 FR 5492, 5514-15 (February 
3, 2003); Informing Regulatory Decisions: 2003 Report to Congress on the Costs and Benefits of Federal 
Regulation (2003), at pages 121-122 (available on OMB’s website). 
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this rale was the subject of a “prompt letter” that former OIRA Administrator John Graham sent 
to HHS in 2001 encouraging the agency to issue a rule to require the labeling of trans-fats. 

Finally, in both the CAIR and trans-fats rules, identification of a market failure, rather 
than a specific directive from statute, was the driving force behind the issuance of regulations 
that are expected to have significant public health and quality of life benefits. 

Moreover, as noted above, nothing in this amendment to EO 12866 precludes agencies 
from justifying regulations on grounds other than the failure of private markets. Nor does it 
preclude agencies from justifying regulations on the ground that Congress has required the 
agency to promulgate regulations to address a particular situation, on the grounds that the 
regulations are necessary to interpret the law, or are made necessary by other compelling public 
need. 

♦ ♦ ♦ 

Thank you again for this opportunity to testify. I would welcome any questions that the 
Subcommittee has. 


^ ' Letter from OIR.y .Cdministrator Graham to the Department of Health and Human Sendees regarding trails fatty 
acids (September 18, 2001) (available on OMB’s vrebsite). 
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Ms. Sanchez. I thank the gentleman. 

Ms. Katzen, you are now up. You may proceed with your testi- 
mony. 


TESTIMONY OF SALLY KATZEN, PROFESSOR, 
UNIVERSITY OF MICHIGAN LAW SCHOOL 

Ms. Katzen. Thank you. 

Madame Chairman, Mr. Cannon, Mr. Conyers, other distin- 
guished Members, I appreciate very much the opportunity to testify 
today. 

Mr. Conyers. Mr. Aitken, have you turned your microphone off? 

Ms. Katzen. Is my time going? 

Ms. Sanchez. We will reset your time. 

Ms. Katzen. As you mentioned in your introduction, I served as 
the administrator of OIRA for over 5 years during the Clinton ad- 
ministration, and was involved in the drafting and implementation 
of Executive Order 12866. I am a strong proponent of centralized 
review of agency rulemaking, and have often spoken and written 
in defense and support of OIRA. 

I am also a strong proponent of regulations, believing that if 
properly crafted they can improve the quality of our lives, the per- 
formance of our economy, and the Nation’s well-being. 

Why, then, am I so critical of this new Executive Order? I have 
prepared written testimony that provides extensive background 
and explanatory information, and would like to use my 5 minutes 
to emphasize the most important points. 

First, during the last 6 years, the Bush administration has taken 
many discrete steps to tighten incrementally, but nonetheless tight- 
en 0MB control over the agencies: the information data quality 
guidelines, the peer review guidelines. Circular A-4 for regulatory 
analyses, the risk assessment bulletin, and now the bulletin on 
good guidance practices. Each step, standing on its own, can be jus- 
tified and none standing on its own is really as bad as the critics 
of the Administration have charged. At the same time, the cumu- 
lative effect of all of these is overwhelming the agencies, and there 
is a dramatically different dynamic between the agencies and the 
White House than there was at the end of the Clinton administra- 
tion. 

In Executive Order 12866, President Clinton continued the prac- 
tice of centralized review of rulemaking by OIRA, but at the same 
time, he reaffirmed the primacy of the Federal agencies which are 
the repositories of significant experience and expertise, and are the 
entities to which Congress has delegated the authority to issue 
rules with the force and effect of law. Today, those agencies have 
at least one arm tied behind their backs, two 10-pound bricks tied 
to their ankles, and they are set on an obstacle course to navigate 
before they can issue any regulations. Forgive me for mangling my 
metaphors, but the combination of all of the multiple mandates 
that 0MB has imposed on the agencies makes it so much more dif- 
ficult for them to do their jobs. More mandates and no more re- 
sources. In fact, the agencies have been straight-lined or decreased. 

Presidential oversight is one thing, but burdening the agencies to 
slow them down or destroy their morale is something else. 
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Now, I read Mr. Aitken’s written testimony and listened to him 
just now, and it is really very curious. He has not identified any 
problems that they were experiencing under the original Executive 
Order that needed to be fixed. Instead, he has said, again and 
again, that there is nothing new in the Executive Order, that the 
agencies are doing it already. What they are doing is not signifi- 
cant. It is no big deal. By the same token then, why did they do 
it? If it wasn’t intended to accomplish anything, why use the pres- 
tige of the President and the status of an Executive Order for a 
non-event? 

Let me also be clear to the extent he says that this is just con- 
tinuing the logical progression from the Clinton administration, 
that simply is not true. One example is that he cited the 1996 doc- 
ument that I co-authored with Joe Stiglitz that uses the terms 
“market failure” and “externality,” et cetera. But that was a docu- 
ment that was called “Best Practices,” not guidance, not bulletin, 
not circular, not Executive Order, and that is a very big difference. 

Finally, if you argue that this is simply to increase transparency 
and good government, then look at the way it was done, without 
any consultation or explanation. Look at the effect on the agencies, 
coming on the heels of all of the other things that 0MB has done. 
And look at the message it sends: Regulations to protect the envi- 
ronment and to promote the health and safety of the American peo- 
ple are disfavored — let the market, not the Government, do it. 

Now, Executive Order 12866 as originally drafted was neutral as 
to process, even though President Clinton was highly supportive of 
regulations as part of the solution to serious problems plaguing our 
society. The Executive Order was not skewed to achieve a pro-regu- 
latory result. It was not a codification of a pro-regulatory philos- 
ophy or ideology. It was, on its face and by intent, a charter for 
good government without any predetermination of outcomes. 

In light of the actions taken over the last 6 years, that is no 
longer the case with Executive Order 12866 as amended. 

As I noted at the outset, there have been — a lot of these steps 
have been taken. Each one of them has been a thumb on the scale. 
I think by now we have a whole fist influencing the outcome of reg- 
ulatory decisions. 

Thank you very much for holding this hearing. It is very impor- 
tant, I believe, for Congress to let the Executive know that it takes 
these matters seriously and is concerned about the integrity of the 
Administrative process. 

[The prepared statement of Ms. Katzen follows:] 

Prepared Statement of Sally Katzen 

Chairman Sanchez and Members of the Subcommittee. Thank you for inviting me 
to testify today on a subject that is vitally important to the American people. During 
the last six years, there has been a slow but steady change in the process by which 
regulations are developed and issued — specifically, in the balance of authority be- 
tween the Federal regulatory agencies and the Office of Management and Budget. 
With its most recent actions, the Bush Administration has again restricted agency 
discretion and made it more difficult for them to do the job that Congress has dele- 
gated to the Federal agencies. It is therefore important that this Subcommittee con- 
sider the reasons for these changes and the implications of these changes for admin- 
istrative law and regulatory practice. 

I served as the Administrator of the Office of Information and Regulatory Affairs 
(OIRA) at the Office of Management and Budget (0MB) for the first five years of 
the Clinton Administration, then as the Deputy Assistant to the President for Eco- 
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nomic Policy and Deputy Director of the National Economic Council, and then as 
the Deputy Director for Management of 0MB. I am a proponent of centralized re- 
view of agency rulemaking, and I was personally involved in the drafting and imple- 
mentation of Executive Order 12866. I have remained active in the area of adminis- 
trative law generally and rulemaking in particular. Since leaving government serv- 
ice in January 2001, I have taught Administrative Law and related subjects at the 
University of Michigan Law School, George Mason University Law School, and the 
University of Pennsylvania Law School, and I have also taught American Govern- 
ment seminars to undergraduates at Smith College, Johns Hopkins University, and 
the University of Michigan in Washington Program. I frequently speak and have 
written articles for scholarly publications on these issues. 

On January 18, 2007, the I5ush Administration released two documents. One was 
expected; the other was not. I can understand why 0MB issued a “Final Bulletin 
for Good Guidance Practices.” While I disagree with several of the choices made, I 
recognize that a case can be made that there is a need for such a Bulletin. On the 
other hand, there is no apparent need for Executive Order 13422, further amending 
Executive Order 12866. Regrettably, none of the plausible explanations for its 
issuance is at all convincing. As I will discuss below, there are at least three aspects 
of the new Executive Order that warrant attention: 1) the way it was done — without 
any consultation or explanation; 2) the context in which it was done — coming on the 
heels of OMB’s imposing multiple mandates/requirements on the agencies when 
they are developing reflations; and 3) the effect it will have and the message it 
sends to the agencies — it will be even more difficult for agencies to do their jobs be- 
cause regulations are disfavored in this Administration. 

To put the most recent Executive Order in perspective, a little history may be 
helpful. The first steps towards centralized review of rulemaking were taken in the 
1970’s by Presidents Nixon, Ford and Carter, each of whom had an ad hoc process 
for selectively reviewing agency rulemakings: President Nixon’s was called the Qual- 
ity of Life Review; President Ford’s was focused on the agency’s Inflationary Impact 
Analysis that accompanied the proposed regulation; and President Carter’s was 
through the Regulatory Analysis Review Group. Those rulemakings that were con- 
sidered significant were reviewed by an inter-agency group, which then contributed 
their critiques (often strongly influenced by economists) to the rulemaking record. 

In 1981, President Reagan took a significant additional step in issuing Executive 
Order 12291. That Order formalized a process that called for the review of all Exec- 
utive Branch agency rulemakings — at the initial and the final stages — under speci- 
fied standards for approval. The Office that President Reagan chose to conduct the 
review was the Office of Information and Regulatory Affairs (OIRA), established by 
the Congress for other purposes under the Paperwork Reduction Act of 1980. Unless 
OIRA approved the draft notice of proposed rulemaking and the draft final rule, the 
agency could not issue its regulation. 

Executive Order 12291 was highly controversial, provoking three principal com- 
plaints. One was that the Executive Order was unabashedly intended to bring about 
regulatory relief — not reform — relief for the business community from the burdens 
of regulation. Second, the Order placed enormous reliance on (and reflected un- 
equivocal faith in) cost/benefit analysis, with an emphasis on the cost side of the 
equation. Third, the process was, by design, not transparent; indeed, the mantra 
was “leave no fingerprints,” with the result that disfavored regulations were sent 
to 0MB and disappeared into a big black hole. The critics of Executive Order 12291, 
including Members of Congress, expressed serious and deep concerns about the Ex- 
ecutive Order, raising separation of powers arguments, the perceived bias against 
regulations, and the lack of openness and accountability of the process. 

When President Clinton took office and I was confirmed by the Senate as the Ad- 
ministrator of OIRA, my first assignment was to evaluate Executive Order 12291 
in light of the 12 years of experience under Presidents Reagan and Bush, and help 
draft a new Executive Order that would preserve the strengths of the previous Exec- 
utive Order but correct the flaws that had made the process so controversial. Presi- 
dent Clinton would retain centralized review of Executive Branch agency 
rulemakings, but the development and the tone of the Executive Order he would 
sign (Executive order 12866) was to be very different. 

I was told that Executive Order 12291 was drafted in the White House (Boyden 
Gray and Jim Miller take credit for the document) and presented, after President 
Reagan had signed it, as a fait accomplis to the agencies. The protests from the 
agencies were declared moot. We took a different route, consulting and sharing 
drafts with the agencies, public interest groups, industry groups. Congressional 
staffers, and State and local government representatives. When all their comments 
were considered and changes made to the working draft, we again consulted and 
shared our new drafts with all the groups, and again took comments. More changes 
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were made, and where comments were not accepted, we explained the basis for our 
decisions. 

The tenor of Executive Order 12866 was also quite different from Executive Order 
12291. As noted above. Executive Order 12866 retained centralized review of 
rulemakings, but also reaffirmed the primacy of the agencies to which Congress had 
delegated the authority to reflate. (Preamble) Among other things. Executive 
Order 12866 limited OIRA review to “significant regulations” — those with a likely 
substantial effect on the economy, on the environment, on public health or safety, 
etc. or those raising novel policy issues (Section 6(b)(1)) — leaving to the agencies the 
responsibility for carrying out the principles of the Executive Order on the vast ma- 
jority (roughly 85%) of their regulations. 

Executive Order 12866 continued to require agencies to assess the consequences 
of their proposals and to quantify and monetize both the costs and the benefits to 
the extent feasible. (Section 1(a)) But it explicitly recognized that some costs and 
some benefits cannot be quantified or monetized but are “nevertheless essential to 
consider.” (Section 1(a)) I believe it was Einstein who had a sign in his office at 
Princeton to the effect that “not everything that can be counted counts, and not ev- 
erything that counts can be counted.” 

While Executive Order 12292 required agencies to set their regulatory priorities 
“taking into account the conditions of the particular industries affected by the regu- 
lations [and] the condition of the national economy” (Section 2 (e)), Executive Order 
12866 instructed agencies to consider “the degree and nature of the risks posed by 
various substances and activities within its jurisdiction” (Section 1(b)(4)), and it 
added to the list of relevant considerations for determining if a proposed regulation 
qualified as “significant” not only an adverse effect on the economy or a sector of 
the economy, but also “productivity, competition, jobs, the environment, public 
health or safety or State, local, or tribal governments or communities.” (Section 3(f)) 

There were other significant differences between Executive Order 12291 and Ex- 
ecutive Order 12866, including those relating to the timeliness of review and the 
transparency of the process, but for present purposes, the key to the difference was 
that President Clinton was focused on a process for better decision-making and 
hence better decisions and not a codification of a regulatory philosophy or ideology. 
Centralized review was seen as a valid exercise of presidential authority, facilitating 
political accountability (the President takes the credit and gets the blame for what 
his agencies decide) and to enhance regulatory efficacy (that is, decisions that take 
into account the multitude of disciplines and the multitude of perspectives that can 
and should be brought to bear in solving problems in our complex and inter- 
dependent society). But whatever one’s view of centralized review of agency 
rulemakings, Executive Order 12866 was — on its face and by intent — a charter for 
good government, without any predetermination of outcomes. 

The neutrality of the process was essential. President Clinton viewed regulations 
as perhaps the “single most critical . . . vehicle to achieve his domestic policy goals” 
(Kagan, 114 Harv. L. Rev 2245, 2281-82 ((2001)), and he spoke often of the salutary 
effects of regulations on the Nation’s quality of life and how regulations were part 
of the solution to perceived problems. But the Executive Order was not skewed to 
achieve a pro-regulatory result. The regulations would be debated on their merits, 
not preordained by the process through which they were developed and issued. 

When George W. Bush became President in January 2001, his philosophy was de- 
cidedly anti-regulatory. I know that his advisors considered whether to change Exec- 
utive Order 12866 and they concluded that it was not necessary to accomplish their 
agenda. Indeed, President Bush’s 0MB Director instructed the agencies to scru- 
pulously adhere to the principles and procedures of Executive Order 12866 and its 
implementing guidelines. (0MB M-01-23, June 19, 2001) The only changes to the 
Executive Order came two years into President Bush’s first term, and the changes 
were limited to transferring the roles assigned to the Vice President to the Chief 
of Staff or the 0MB Director. (Executive Order 13258) 

Almost five years later. President Bush signed Executive Order 13422, further 
amending Executive Order 12866. So far as I am aware, there was no consultation 
and no explanation of the problems under the existing Executive Order that prompt- 
ed these amendments, or whether the amendments would have a salutary effect on 
whatever problems existed, or whether the amendments would have unintended 
consequences that should be considered. Press statements issued after the fact do 
not make for good government. 

Second, the new Executive Order comes in the course of a steady and unwavering 
effort to consolidate authority in 0MB and further restrict agency autonomy and 
discretion. On February 22, 2002, 0MB issued its Information Quality Act (IQA) 
Guidelines. (67 Fed. Reg. 8452). The IQA itself was three paragraphs attached to 
a more than 700-page Treasury and General Government Appropriations Act for 
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Fiscal Year 2001, with no hearings, no floor debate and no committee reports. Its 
objective was “to ensure the quality, objectivity, utility and integrity of information 
disseminated to the public.” 0MB took up the assignment with a vigor and deter- 
mination that was remarkable. OMB’s government-wide guidelines created a new 
construct: now, there would be “information” and “influential information” and dif- 
ferent (more stringent standards) would apply to the higher tiers. 0MB also re- 
quired the agencies to issues their own guidelines (subject to 0MB approval); estab- 
lish administrative mechanisms allowing people or entities to seek the correction of 
information they believe does not comply with these guidelines; and report periodi- 
cally to 0MB on the number and nature of these complaints. The U.S. Chamber of 
Commerce thought this “would have a revolutionary impact on the regulatory proc- 
ess” — keeping the agencies from rel 3 dng on data that industry thought was question- 
able. 

Then came OMB’s Proposed Draft Peer Review Standards for Regulatory Science 
(August. 29, 2003), in which 0MB attempted to establish uniform government-wide 
standards for peer review of scientific information used in the regulatory process. 
Peer review is generally considered the gold standard for scientists. Yet leading sci- 
entific organizations were highly critical of what 0MB was trying to do and how 
it was doing it, and they were joined by citizen advocacy groups and former govern- 
ment officials. They argued that the proposed standards were unduly prescriptive, 
unbalanced (in favor of industry), and introduced a new layer of 0MB review of sci- 
entific or technical studies used in developing regulations. The reaction was so 
strong and so adverse that 0MB substantially revised its draft Bulletin to make it 
appreciably less prescriptive and restrictive, and in fact 0MB resubmitted it in draft 
form for further comments before finalizing the revised Bulletin. 

On March 2, 2004, 0MB replaced a 1996 “best practices” memorandum with Cir- 
cular A-4, setting forth instructions for the Federal agencies to follow in developing 
the regulatory analyses that accompany significant draft notices of proposed rule- 
making and draft final rules. The Circular, almost 50-pages single spaced, includes 
a detailed discussion of the dos and don’ts of virtually every aspect of the docu- 
mentation that is needed to justify a regulatory proposal. While the term “guidance” 
is used, agencies that depart from the terms of the Circular do so at their peril (or 
more precisely, at the peril of their regulatory proposal). 

Then came the 0MB Proposed Risk Assessment Bulletin (January 9, 2006), pro- 
viding technical guidance for risk assessments produced by the Federal government. 
There were six standards specified for all risk assessments and a seventh standard, 
consisting of five parts, for risk assessments related to regulatory analysis. In addi- 
tion, using the terminology from the IQA Guidance, 0MB laid out special standards 
for “Influential Risk Assessments” relating to reproducibility, comparisons with 
other results, presentation of numerical estimates, characterizing uncertainty, char- 
acterizing results, characterizing variability, characterizing human health effects, 
discussing scientific literature and addressing significant comments. Agency com- 
ments raised a number of very specific problems and such general concerns as that 
0MB was inappropriately intervening into the scientific underpinnings of regulatory 
proposals. 0MB asked the National Academies of Scientists (NAS) to comment on 
the draft Bulletin. The NAS panel (on which I served) found the Bulletin “fun- 
damentally flawed” and recommended that it be withdrawn. 

Then, on January 18, 2007, 0MB issued its final Bulletin on “Agency Good Guid- 
ance Practices.” Agencies are increasingly using guidance documents to inform the 
public and to provide direction to their staff regarding agency policy on the interpre- 
tation or enforcement of their regulations. While guidance documents — by defini- 
tion — do not have the force and effect of law, this trend has sparked concern by com- 
mentators, including scholars and the courts. In response, the Bulletin sets forth the 
policies and procedures agencies must follow for the “development, issuance, and 
use” of such documents. It calls for internal agency review and increased public par- 
ticipation — all to the good. In addition, however, the Bulletin also imposes specified 
“standard elements” for significant guidance documents; provides instructions as to 
the organization of agency websites containing significant guidance documents; re- 
quires agencies to develop procedures (and designate an agency official/office) so 
that the public can complain about significant guidance documents and seek their 
modification or rescission; and extends OIRA review to include significant guidance 
documents. I do not believe it is an overstatement to say that the effect of the Bul- 
letin is to convert significant guidance documents into legislative rules, subject to 
all the requirements of Section 553 of the Administrative Procedure Act, even 
though the terms of that Section explicitly exempt guidance documents from its 
scope. To the extent that the Bulletin makes the issuance of guidance documents 
much more burdensome and time consuming for the agencies, it will undoubtedly 
result in a decrease of their use. That may well have unintended unfortunate con- 
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sequences, because regulated entities often ask for and appreciate receiving clari- 
fication of their responsibilities under the law, as well as protection from haphazard 
enforcement of the law, by agency staff. 

This is quite a record. While each step can be justified as helping to produce bet- 
ter regulatory decisions, the cumulative effect is overwhelming. Requirements are 
piled on requirements, which are piled on requirements that the agencies must sat- 
isfy before they can issue regulations (and now, significant guidance documents) 
that Congress authorized (indeed, often instructed) them to issue. And 0MB has not 
requested, nor has the Congress in recent years appropriated, additional resources 
for the agencies to carry out OMB’s ever increasing demands. As agencies must do 
more with less, the result is that fewer regulations can be issued — which is exactly 
what the business community has been calling on this Administration to do. 

It is in this context that Executive Order 13422, further amending Executive 
Order 12866, is released. Until the Bulletin on guidance documents, OIRA extended 
its influence throughout the Executive Branch without any amendments to Execu- 
tive Order 12866. As discussed above, 0MB issued Circulars and Bulletins covering 
a wide variety of subjects, virtually all of which were quite prescriptive (and often 
quite burdensome) in nature. 0MB Circulars and Bulletins do not have the same 
status as an Executive Order, but they are treated as if they did by the Federal 
agencies. Why then did 0MB draft and the President sign Executive Order 13422? 

One indication of a possible answer is that while Executive Order 13422 in effect 
codifies the Bulletin on guidance documents, it does not pick up and codify the ear- 
lier pronouncements on data quality, peer review, regulatory impact analyses, or 
even risk assessment principles. It may be that it was thought necessary to amend 
Executive Order 12866 for guidance documents because Executive Order 12866 was 
written to apply only where the agencies undertook regulatory actions that had the 
force and effect of law. But it is unlikely that the agencies would balk at submitting 
significant guidance documents to OIRA if there were an 0MB Bulletin instructing 
them to do so, and since neither Executive Orders nor Circulars or Bulletins are 
judicially reviewable, it is also unlikely that anyone could successfully challenge in 
court an agency’s decision to submit a significant guidance document to OIRA. 

Perhaps more revealing of the reason(s) for Executive Order 13422 is that it is 
not limited to guidance documents. Consider the other amendments included in the 
new Executive Order. First, Executive Order 12866 had established as the first 
principle of regulation that: 

Each agency shall identify the problem that it intends to address (including, 
where applicable, the failure of private markets or public institutions that war- 
rant new agency action) as well as assess the significance of that problem” 

Executive Order 13422 amends Executive Order 12866 to state instead: 

Each agency shall identify in writing the specific market failure (such as 
externalities, market power, lack of information) or other specific problem that 
it intends to address (including, where applicable, the failures of public institu- 
tions) that warrant new agency action, as well as assess the significance of that 
problem, to enable assessment of whether any new regulation is warranted. 

By giving special emphasis to market failures as the source of a problem warranting 
a new regulation, the Administration is saying that not all problems are equally de- 
serving of attention; those caused by market failures are in a favored class and pos- 
sibly the only class warranting new regulations. This could be read as a throw back 
to the “market-can-cure-almost-anything” approach, which is the litany of opponents 
of regulation; in fact, history has proven them wrong — there are many areas of our 
society where there are serious social or economic problems — e.g., civil rights — that 
are not caused by market failures and that can be ameliorated by regulation. 

Second, the new Executive Order amends Section 4 of Executive Order 12866, 
which relates to the regulatory planning process and specifically references the Uni- 
fied Regulatory Agenda prepared annually to inform the public about the various 
proposals under consideration at the agencies. The original Executive Order in- 
structed each agency to also prepare a Regulatory Plan that identifies the most im- 
portant regulatory actions that the agency reasonably expects to issue in proposed 
or final form in that fiscal year. Section 4, unlike the rest of the Executive Order, 
applies not only to Executive Branch agencies, but also to independent regulatory 
commissions, such as the Securities and Exchange Commission, the Federal Com- 
munications Commission, the Federal Trade Commission, and the Federal Reserve 
Board. It is not without significance that the new Executive Order uses Section 4 
to impose an additional restraint on the agencies: 
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Unless specifically authorized by the head of the agency, no rulemaking shall 
commence nor be included on the Plan without the approval of the agency’s 
Regulatory Policy Office . . . 

This language should be read in conjunction with an amendment to Section 6(a)(2) 
that specifies that the agency’s Regulatory Policy Officer must be “one of the agen- 
cy’s Presidential Appointees.” Executive Order 12866 had provided that the agency 
head was to designate the agency’s Regulatory Policy Officer, with the only condi- 
tion that the designee was to report to the agency head. The original Executive 
Order further provided that the Regulatory Policy Officer was to “be involved at 
every stage of the regulatory process . . .” — in other words, a hands-on job. Now, 
there is an explicit politicalization of the process; a “sign-off,” not a hands-on, as- 
signment; and, most significantly, no accountability. The newly appointed officer is 
not required to be subject to Senate confirmation, nor is the person required to re- 
port to a Senate-confirmed appointee. 

The other changes to Section 4 are also troubling. As amended, the agencies must 
now include with the Regulatory Plan the: 

agency’s best estimate of the combined aggregate costs and benefits of all its 
regulations planned for that calendar year . . . 

Very few would dispute that the Regulatory Plan has been notoriously unreliable 
as an indicator of what an agency is likely to accomplish in any given time frame; 
it is not unusual for regulations that are not included in the Plan to be issued 
should circumstances warrant, nor is it unusual for regulations included in the Plan 
with specific dates for various milestones to languish year after year without getting 
any closer to final form. 

In any event, the requirement to aggregate the costs and benefits of all the regu- 
lations included in the Plan for that year is very curious. We know that costs and 
benefits can be estimated (at least within a range) at the notice stage because the 
agency will have settled on one or more options for its proposal. But to try to esti- 
mate either costs or benefits at the notice of inquiry stage or before the agency has 
made even tentative decisions is like trying to price a new house before there is 
even an option on the land and before there are any architect’s plans. The numbers 
may be interesting, but hardly realistic, and to aggregate such numbers would likely 
do little to inform the public but could do much to inflame the opponents of regula- 
tion. This would not be the first time that large numbers that have virtually no re- 
lation to reality have driven the debate on regulation — e.g., the $1.1 trillion estimate 
of the annual costs of regulations that is frequently cited by opponents of regulation, 
even though every objective critique of the study that produced that number con- 
cludes that it not only overstates, but in fact grossly distorts, the truth about the 
costs of regulation. The only other plausible explanation for this amendment to the 
Executive Order it that it is the first step toward implementing a regulatory budget. 
In my view, the concept of a regulatory budget is deeply flawed, but it should be 
debated on the merits and not come in through the back door of an Executive Order 
designed for other purposes. 

There is also a gratuitous poke at the agencies in the amendment to Section 4(C). 
The original Executive Order instructed the agencies to provide a “summary of the 
legal basis” for each action in the Regulatory Plan, “including whether any aspect 
of the action is required by statute or court order.” The new amendment adds to 
the previous language the clause, “and specific citation to such statute, order or 
other legal authority.” It may appear to be trivial to add this requirement, but by 
the same token, why is it necessary to impose such a requirement? 

As noted above, I am not aware of any consultation about either the merits of any 
of the amendments or the perception that may attach to the cumulative effect of 
those amendments. Therefore, I do not know whether the agencies have, for exam- 
ple, been proposing regulations based on problems caused by something other than 
market failure which 0MB does not consider an appropriate basis for a regulation; 
whether senior civil servants at the agencies have been sending proposed regula- 
tions to 0MB that run contrary to the wishes of the political appointees at those 
agencies; or whether agencies have been misrepresenting what applicable statutes 
or court orders require. 

If not, then there is little, if any, need for these amendments, other than to send 
a signal that the bar to issuing regulations is being raised; that 0MB is deciding 
the rules of the road; and that those rules are cast so as to increase the I’s that 
must be dotted and the T’s that must be crossed. In other words, the message is 
that agencies should not be doing the job that Congress has delegated to them. This 
is not a neutral process. If the Bush Administration does not like some or all agency 
proposed regulations, they can debate them on the merits. But the Executive Order 
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should not become a codification of an anti-regulatory manifesto. This is not good 
government. 

Ms. Sanchez. Thank you for your testimony, Professor Katzen. 

Now we move to Dr. Copeland. 

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN 

AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE- 
SEARCH SERVICE 

Mr. Copeland. Thank you very much. 

Madame Chairman, Members of the Subcommittee, I am pleased 
to be here today to discuss the changes made by Executive Order 
13422. These changes are the most significant to the regulatory re- 
view process since 1993, and as you mentioned, can be viewed as 
part of a broader assertion of presidential authority throughout the 
Bush administration. 

The most consistent attribute of these changes is their lack of 
clarity. Specifically, it is unclear why the changes were made, their 
effect on agencies and the public, and their effect on the balance 
of power between the President and Congress. My bottom line is 
that because of this lack of clarity, the ultimate effects of these 
changes are likely to become apparent only through their imple- 
mentation. 

Ironically, although the Executive Order now requires agencies 
to identify the specific market failure or problem that prompted the 
issuance of the rules, the Bush administration has not indicated 
why the changes made by the Order are needed. For example, why 
did the President conclude that agencies regulatory policy officers 
now must be presidential appointees? Why do those policy officers 
no longer report to the agency head, and why was their authority 
to control agency’s regulatory planning and rulemaking activity sig- 
nificantly enhanced? Sound public policy reasons can be envisioned 
for many of these changes, and enunciation of those reasons might 
have prevented much of the ensuing controversy. 

In some cases, the lack of clarity about the effects of the Execu- 
tive Order is because of the broad discretion that is provided to 
both the agencies and 0MB. For example, agencies are now re- 
quired to estimate the aggregate cost and benefits of upcoming 
rules “to the extent possible” and are required to identify specific 
market failure or problem before issuing a rule where applicable, 
but it is unclear who decides what is possible or applicable. Is it 
the agencies or 0MB? 

In other cases, the effects of the changes are unclear because, at 
least on the surface, they don’t appear to change existing practices. 
For example, as Mr. Aitken just mentioned, regulatory officers are 
already presidential appointees in most agencies — most major 
agencies. Therefore, the Order seems to require what is already 
being done. However, if 0MB or the President requires agencies to 
designate different presidential appointees to this position, then 
this mandate could become much more significant, particularly 
when coupled with the newly enhanced authority of those officers 
to control agencies’ regulatory planning and output. 

Similarly, one might think that agencies could satisfy the re- 
quirement that they estimate the aggregate cost and benefits of 
their plan rules simply by adding up the rules individual estimates; 
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however, agencies’ regulatory plans rarely contain quantitative es- 
timates of cost and benefit, in many cases because the rules are 
still under development and a year away from publication. There- 
fore, if agencies are held strictly to this requirement, developing 
aggregate cost and benefit estimates could be proved difficult for 
the agencies and of questionable validity. 

Other requirements in the Order seem to have broad or unclear 
scope. For example, it requires agencies to notify 0MB about sig- 
nificant guidance documents, and defines a guidance document in 
such a way that it may cover even oral statements by agency staff. 
Also, as many others have pointed out, it is not clear how a non- 
binding guidance document can be expected to have the kinds of 
significant effects described in the Order; that is, $100 million im- 
pact on the economy. As a result, agencies may conclude that none 
of their guidance documents meet the Executive Order’s require- 
ments for 0MB notification. On the other hand, because 0MB is 
also given the authority to determine which documents are signifi- 
cant, the scope and impact of this requirement may be as broad as 
0MB determines it needs to be. 

It is also unclear whether the time limits and transparency re- 
quirements applicable to rules will apply to guidance documents. 
For example, will 0MB have to complete its review of guidance 
documents within 90 days? Will agencies have to disclose the 
changes made to their guidance documents at the suggestion and 
recommendation of 0MB? 

Finally, it is unclear what impact the changes brought about by 
the Executive Order will have on the balance of power between the 
President and Congress. As I mentioned earlier, the Order requires 
agency regulatory policy officers to be presidential appointees, but 
does not indicate whether they should be subject to Senate con- 
firmation. One could argue that it is the role of Congress to pre- 
scribe in law whether the regulatory policy officer position should 
be subject to Senate confirmation. Even if an agency had des- 
ignated a person in a Senate-confirmed position as an agency’s reg- 
ulatory policy officer, one could argue that this person would have 
to undergo another confirmation process because the scope of the 
person’s responsibilities had changed significantly. 

Also, it is not clear whether the Orders and requirements regard- 
ing policy officers now applies to independent regulatory agencies 
that had previously been exempt from this requirement, and that 
Congress establish more — and that Congress establishd to be more 
removed from presidential influence. If so, this would represent a 
clear departure from previous practice. 

That concludes my prepared statement. I would be happy to an- 
swer any questions. 

[The prepared statement of Dr. Copeland follows:] 

Prepared Statement of Curtis W. Copeland 

Madam Chairman and Members of the Subcommittee: 

I am pleased to be here today to discuss the changes made to the Office of Man- 
agement and Budget’s (0MB) regulatory review process as a result of Executive 
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Order 13422, issued by President George W. Bush on January 18, 2007J The execu- 
tive order amended the review process that was established by Executive Order 
12866 and is implemented by OMB’s Office of Information and Regulatory Affairs 
(0IRA).2 The changes are the most significant changes to that process since it was 
established in 1993. The changes are also controversial, with some characterizing 
the new executive order as a “power grah” by the White House that undermines 
public protections and lessens congressional authority,® and others describing it as 
“a paragon of common sense and good government.” However, both supporters and 
critics of the new order agree that it represents an expansion of presidential author- 
ity over rulemaking agencies. In that regard. Executive Order 13422 can be viewed 
as part of a broader statement of presidential authority that has been presented 
throughout the Bush Administration. 

The most important changes made by the executive order appear to fall into five 
general categories: (1) a requirement that covered agencies identify in writing the 
specific “market failure” or “problem” that warrants the issuance of a new regula- 
tion, (2) a requirement that each agency head designate a presidential appointee 
within the agency as a “regulatory policy officer” who can largely control upcoming 
rulemaking activity in that agency, (3) a requirement that agencies provide their 
best estimates of the aggregate regulatory costs and benefits of rules they expect 
to publish in the coming year, (4) an expansion of OIRA review to include agencies’ 
significant guidance documents, and (5) a provision permitting agencies to consider 
whether to use more formal rulemaking procedures in certain cases. 

I have provided the Subcommittee with copies of a recent CRS report that de- 
scribes each of these changes in some detail and notes what observers in the public, 
private, and nonprofit sectors have said about them.® Rather than reiterate what 
is in that report, my testimony today focuses on what is unknown or unclear about 
changes brought about by Executive Order 13422 — specifically, (1) why the changes 
were made, (2) the effect of the changes on federal rulemaking agencies and the 
public, and (3) the effect of the changes on the balance of power between the Presi- 
dent and Congress with regard to regulatory agencies. 0MB recently indicated that 
it planned to issue clarifying “implementation assistance” to the agencies, which 
may answer many, if not all, of these questions.® 

WHY THE CHANGES WERE MADE 

Executive Order 13422 does not indicate, and the Bush Administration has not 
explained (except in very general terms), why changes to Executive Order 12866 
were needed at this time. For example, it is not clear why the President believed 
that federal agencies’ regulatory policy officers should be required to be presidential 
appointees, why those policy officers should no longer report to the agency head,'^ 
or why their authority to control their agencies’ regulatory planning and rulemaking 
activities should be significantly enhanced.® Likewise, the Administration has not 
explained why the new executive order requires agencies to provide aggregate esti- 
mates of regulatory costs and benefits for all of the agencies’ upcoming regulations. 
The rationale behind the expansion of OIRA’s regulatory review to include agencies’ 
significant guidance documents can be inferred, at least to some extent, by reading 
OMB’s “Final Bulletin for Agency Good Guidance Practices” that was issued the 


1 Executive Order 13422, “Further Amendment to Executive Order 12866 on Regulatory Plan- 
ning and Review,” 72 Federal Register 2763, Jan. 23, 2007. Five years earlier, E.O. 13258 reas- 
signed certain responsibilities from the Vice President to the President’s chief of staff, but other- 
wise did not change the OIRA review process. See Executive Order 13258, “Amending Executive 
Order 12866 on Regulatory Planning and Review,” 67 Federal Register 9385, Feb. 28, 2002. 

2 Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735, Oct. 
4, 1993. 

® Public Citizen, “New Executive Order Is Latest White House Power Grab,” available at 
[http ://www. citizen.org/pressroom/release. cfm?ID=2361]. 

^Attributed to William Kovacs, Vice President of Environment, Energy, and Regulatory Af- 
fairs, U.S. Chamber of Commerce, in John Sullivan, “White House Sets Out New Requirements 
for Agencies Developing Rules, Guidance,” Daily Report for Executives, Jan. 19, 2007, p. A-31. 

®CRS Report RL33862, Changes to the 0MB Regulatory Review Process by Executive Order 
13422, by Curtis W. Copeland. 

® Personal conversation with 0MB staff, Feb. 8, 2007. 

"^As originally written, Executive Order 12866 required the regulatory policy officers to report 
to the agency heads; Executive Order 13422 eliminated that language when it required that the 
officers be presidential appointees. 

® Unless specifically authorized by the agency head, the presidential policy officer must ap- 
prove the listing of all significant forthcoming regulatory actions in the regulatory plan and ap- 
prove the initiation of all rulemaking actions. Previously, only the agency head could approve 
the regulatory plan, and there was no language in the order prohibiting rulemaking in the ab- 
sence of the regulatory policy officer’s approval. 
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same day as the executive order.® Nevertheless, it is not clear why the Administra- 
tion believed that both the 0MB bulletin and the changes to the executive order 
were necessary. 

Neither the President nor 0MB is required to explain why executive orders are 
issued, or why existing OIRA review processes are changed. And sound public policy 
rationales can be envisioned concerning why the changes were made. Nevertheless, 
it is notable that, while 0MB has required agencies to provide the “specific market 
failure” or the “specific problem” that led to the development of draft regulations, 
the Administration has not provided similarly specific reasons why these five 
changes to the review process for all significant rules and guidance documents were 
made. Providing those rationales might have gone a long way toward quieting some 
of the concerns that have been voiced regarding the changes. 

EFFECT OF THE CHANGES ON AGENCIES AND THE PUBLIC 

Also unclear is the ultimate effect of the changes brought about by Executive 
Order 13422 in terms of the burden that they may impose on federal rulemaking 
agencies, the rules that emerge from the rulemaking process, and the transparency 
of that process to the public. In some cases, this lack of clarity is because of the 
discretion given to agencies or OIRA in the review process. For example, the re- 
quirement in the new executive order that agencies estimate the aggregate costs 
and benefits of upcoming rules listed in their regulatory plans is required “to the 
extent possible.” It is not clear whether agencies or OIRA will ultimately determine 
what is “possible.” 

Similarly, the requirement in the “Principles of Regulation” section of the new ex- 
ecutive order that each covered agency identify in writing the “specific market fail- 
ure” or the “specific problem” that it intends to address through a draft regulation 
is preceded by language indicating that this principle should be followed “to the ex- 
tent permitted by law and where applicable.” It is unclear whether OIRA will per- 
mit agencies to decide when the requirement is “applicable,” or whether OIRA will 
make that determination for them. Also unclear is how strictly OIRA will enforce 
this principle. For example, will OIRA consider a statutory requirement that an 
agency develop a final rule by a particular date a “specific problem” that permits 
rulemaking to go forward? Finally, although the new executive order requires agen- 
cies to make this “market failure” or “problem” determination in writing, it does not 
indicate whether this written determination should be made public. Conceivably, 
therefore, agencies could satisfy this requirement by preparing a written determina- 
tion of the need for a rule without showing it to anyone outside government. 

In other cases, the effect of the changes made by Executive Order 13422 are un- 
clear because they do not appear (at least on the surface) to change existing prac- 
tices. For example, although Executive Order 12866 previously required agency 
heads to designate regulatory policy officers who reported to them, the new execu- 
tive order requires each agency head to designate one of the agency’s presidential 
appointees to that position — a requirement that has stirred considerable con- 
troversy, However, available evidence indicates that most agency regulatory policy 
officers are already presidential appointees (e.g., agency general counsels), so it ap- 
pears that the order simply requires what most agencies are already doing. Like- 
wise, the new executive order states that “each agency may also consider whether 
to utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolu- 
tion of complex determinations.” However, agencies have always been able to use 
formal rulemaking procedures, although they almost always elect not to do so be- 
cause those formal, trial-like processes are generally considered more time-con- 
suming, cumbersome, and expensive than informal “notice and comment” rule- 
making. Therefore, the new order seems to provide discretion where discretion is al- 
ready allowed (but generally not used). 

These provisions, however, may be more substantive than they initially appear. 
For example, the new executive order says agencies may consider whether to use 


® Office of Management and Budget, “Final Bulletin for Agency Good Guidance Practices,” 72 
Federal Register 3432, Jan. 25, 2007. To view a copy of this bulletin, see [http:// 
www.whitehouse.gOv/omb/memoranda/fy2007/m07-07.pdfl. 

i®For example, see David McNaughton, “Reverse Regulation: With Another Nonsense Order, 
President Bush Quashes Legitimate Rule-making by Inserting Political Overseer,” Atlanta Jour- 
nal-Constitution, Feb. 2, 2007, p. AlO, which cited Emory University Law Professor William 
Buzbee as saying that this provision “makes it even more likely that regulatory decisions will 
be made by someone more sympathetic to political pressure and ideology than to the federal 
agency’s legal duty.” On the other hand, see Jim Wooten, “Vouchers, Transit Alert, Sen. 
Obama,” Atlanta Journal-Constitution, Feb. 2, 2007, p. All, which approved of this provision 
and said “There’s nothing radical about applying cost-benefit analysis to proposed laws and reg- 
ulations.” 
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formal rulemaking procedures “in consultation with OIRA.” If OIRA is able to per- 
suade agencies during those consultations to use formal procedures more frequently, 
then the impact of this provision on the agencies may, in fact, be considerable. Also, 
use of formal rulemaking procedures would not permit the same type of public par- 
ticipation that are the hallmark of informal “notice and comment” rulemaking. By 
the same measure, if OIRA or the President requires agencies to designate new or 
different presidential appointees within the agencies as regulatory policy officers, 
then this provision — particularly when coupled with the newly enhanced authority 
of regulatory policy officers to control regulatory output — could become much more 
important. 

The potential effects of other requirements in the new executive order are unclear 
because of the way existing procedures operate. For example, as originally issued 
in 1993, Executive Order 12866 required covered agencies, as part of the regulatory 
planning process, to provide preliminary estimates of the anticipated costs and ben- 
efits of each planned significant regulatory action. The new executive order adds the 
requirement that each agency provide its best estimate of the “combined aggregate 
costs and benefits of all its regulations planned for that calendar year.” At first im- 
pression, an agency could satisfy this requirement by simply tallying up the esti- 
mates for each forthcoming rule listed in the agency’s plan. However, agencies’ regu- 
latory plans rarely contain quantitative estimates for forthcoming rules (especially 
for forthcoming proposed rules that may not be issued for as much as a year), in- 
stead either narratively describing in general terms the expected results of the regu- 
latory action or simply indicating that such estimates are “to be determined.” Also, 
agencies’ regulatory plans are supposed to reflect rules that are expected to be 
issued during the upcoming fiscal year, so the requirement that agencies develop 
estimates of aggregate costs and benefits on a calendar year basis seems incon- 
sistent with existing practices. 

Other requirements in Executive Order 13422 seem to have an indefinite scope, 
making their effect on agencies and the benefits they may provide to the public dif- 
ficult to determine. For example, the new order requires agencies to provide OIRA 
with “advance notification of any significant guidance documents.” The order (par- 
ticularly when amplified by the 0MB final bulletin on good guidance practices) de- 
fines a “guidance document” in such a way that it covers not only written material, 
but also video tapes, web-based software, and even oral statements by agency staff 
if they are of “general applicability and future effect.” The order defines a “signifi- 
cant” guidance document as one that, among other things, “may reasonably be an- 
ticipated” to, among other things, “lead to an annual effect of $100 million or more” 
or “materially alter the budgetary impact” of entitlements, grants, loans, and user 
fees. However, by definition, guidance documents cannot have a binding effect on 
the public (if they did, they would have to be rules subject to “notice and comment” 
and other requirements), so it is not clear how guidance can be expected to have 
the effects delineated in the definition. As a result, agencies may conclude that none 
of their guidance documents meet the executive order’s requirements for OIRA noti- 
fication. On the other hand, because OIRA is given the authority to determine which 
documents are “significant,” the scope and impact of this requirement may be as 
broad as OIRA determines that it needs to be. 

Supporters of the expansion of presidential review to significant guidance docu- 
ments have said the change will standardize and make more transparent the proc- 
ess by which federal agencies develop, issue, and use guidance documents. Execu- 
tive Order 12866 contains provisions that provide a measure of transparency to the 
rulemaking process, requiring (among other things) that agencies disclose to the 
public the changes made to their rules at the suggestion or recommendation of 
OIRA, and that OIRA disclose the rules that are under review at OIRA. The execu- 
tive order also requires that OIRA complete its reviews of draft rules within 90 
days. However, it is unclear whether these transparency and time-limit provisions 
will apply to agency guidance documents, because Executive Order 13422 did not 
change those sections of Executive Order 12866. If these provisions do not apply, 
then agencies may submit guidance to OIRA for review and the public may never 
know that OIRA is reviewing them, for how long, or what changes were made at 
OIRA’s direction. If the provisions are deemed applicable to guidance documents, 
then the goals of improved transparency and standardization would appear to be 
supported. 


i^John Sullivan, “White House Sets Out New Requirements for Agencies Developing Rules, 
Guidance,” citing Paul Noe, partner at C&M Capitolink, who was a counselor to former OIRA 
Administrator John Graham. 
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EFFECT ON BALANCE OF POWER 

Finally, in a larger, constitutional sense, it is unclear what impact the changes 
brought about by Executive Order 13422 will have on the balance of power between 
the President and Congress in this area. Congress has a vested interest in the regu- 
lations that emerge from the rulemaking process. Congress created each regulatory 
agency and enacted the legislation underpinning each proposed and final rule. Con- 
gress may also establish the criteria under which federal agencies can issue rules. 
For example, some statutes direct agencies to establish regulations based solely on 
what is required to protect human health, and may require agencies to regulate 
with a margin of safety. Therefore, presidentially initiated changes that may affect 
these congressional directives, such as the requirement that each agency identify a 
specific “market failure” or “problem” before issuing a rule, are naturally of poten- 
tial interest to Congress. 

Another area of potential congressional interest involves the requirement that 
agency regulatory policy officers be presidential appointees. Executive Order 13422 
does not indicate whether these appointees should be subject to Senate confirma- 
tion. Senate confirmation of presidential appointees is generally considered a way 
to strengthen congressional influence over agency decision making, because (among 
other things) nominees often agree during the confirmation process to appear subse- 
quently before relevant congressional committees. The most recent “Plum Book” in- 
dicates that virtually all presidential appointees in regulatory agencies are subject 
to Senate confirmation, In some agencies (such as the Environmental Protection 
Agency, the Department of Transportation, and the Department of Labor), all presi- 
dential appointee positions are Senate confirmed (unless one counts noncareer sen- 
ior executives, who are appointed by agency heads subject to White House ap- 
proval). Therefore, it appears that most officials designated as regulatory policy offi- 
cers will be (or will already have been) subject to Senate confirmation. 

In those agencies with presidential appointees who are not Senate confirmed, one 
could argue that it is the role of Congress to prescribe, in law, whether the regu- 
latory policy officer position should be subject to Senate confirmation. To take this 
argument further, even if an agency head designated a person in a Senate-con- 
firmed position as the agency’s regulatory policy officer, one could argue that this 
person would have to undergo another confirmation process because the scope of the 
person’s responsibilities had changed significantly. 

One other element of this process is also unclear, and may represent a change 
in the scope of presidential influence in rulemaking. The requirement that each 
agency head appoint one of the agency’s presidential appointees as the regulatory 
policy officer does not apply to independent regulatory agencies. However, as origi- 
nally issued. Executive Order 12866 requires independent regulatory agencies to de- 
velop regulatory plans, and the requirement in Executive Order 13422 that the 
“Regulatory Policy Office” approve items included in the plan and the commence- 
ment of all rulemaking amends that section of Executive Order 12866. Therefore, 
this provision could arguably be read to require that independent regulatory agen- 
cies have presidential appointees as regulatory policy officers, thereby extending the 
reach of the President and presidential review into agencies that had not previously 
been subject to such scrutiny (and commensurately lessening the agencies’ relation- 
ships with Congress, which created them to be more independent of the President). 


Madam Chairman, that concludes my prepared statement. I would be happy to 
answer any questions that you or other Members of the Subcommittee might have. 


i^For example, Section 109(b)(1) of the Clean Air Act (42 U.S.C. § 7409(b)(1)) instructs the 
Environmental Protection Agency to set primary ambient air quality standards “the attainment 
and maintenance of which . . . are requisite to protect the public health” with “an adequate 
margin of safety.” 

i^U.S. Congress, House Committee on Government Reform, United States Government Policy 
and Supporting Positions, Nov. 22, 2004. For example, the Department of Transportation had 
32 positions subject to presidential appointment with Senate confirmation (PAS positions) in 
2004, but none without Senate confirmation (PA positions). The Environmental Protection Agen- 
cy had 14 PAS positions, hut no PA positions; the Department of Labor had 19 PAS positions, 
but no PA positions. On the other hand, the Department of Homeland Security had 18 PAS posi- 
tions, but also had six PA positions. 
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Changes to the 0MB Regulatory Review Process by 
Executive Order 1 3422 


Summary 

Executive Order (E.O.) 12866 on “Regulator>' Planning and Review." issued in 
September 1993. describes the principles and procedures by which the Office of 
Management and Budget's Office of Liformation and Regulatory Affairs (OIRA) 
reviews hundreds of significant proposed and final agency regulations on behalf of 
the President before they are published in die Federal Register. On Januar>' 18, 
2007, President George W. Bush issued E.O. 13422, making the most significant 
amendments to E.O. 1 2866 since it was published. The changes made by this new 
executive order are controversial, characterized by some as a "power grab" by the 
White House that undermines public protections and lessens congi essional authority, 
and by others as ''a paragon of common sense and good government." 

The most important changes made to E.O. 12866 by E.O. 13422 fall into five 
general categories: (1) a requirement that agencies identify in writing the specific 
market failure or problem that warrants a new regulation, (2) a requirement that each 
agency head designate a presidential appointee within the agency as a '‘regulatory 
policy officer" who can control upcoming rulemaking activity in that agency, (3) a 
requirement that agencies provide their best estimates of the cumulative regulatory 
costs and benefits of rules they expect to publish in the coming year, (4) an expansion 
of OIRA review to include significant guidance documents, and (5) a provision 
permitting agencies to consider whether to use more formal rulemaking procedures 
in certain cases. 

This report discusses each of these changes, noting areas that are unclear and the 
potential implications of the changes, and provides background information on 
presidential review of rules. It concludes by noting that the significance of the 
changes made to the review process by E.O. 13422 may become clear only through 
their implementation, and notes some areas of potential congressional interest. The 
changes made by this executive order represent a clear expansion of presidential 
authority overrulemaking agencies. In that regard, E.O. 1 3422 can be viewed as pan 
of a broader statement of presidential authority presented throughout the Bush 
Administration. 

T he report will be updated as necessary to reflect legislative or executive branch 
actions relevant to the implementation of the executive order. 
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Changes to the 0MB Regulatory Review 
Process by Executive Order 13422 


Executive Order (E.O.) 12866 on “RegulatoiyPlanning and Review,*’ issued by 
President William Clinton in September 1993, describes the principles and 
procedures by which the Office of Management and Budget’s (OMB’s) Office of 
Tnfonnation and Regulator)' Affairs (OTRA) reviews hundreds of significant proposed 
and final agency regulations on behalf of the President before they are published in 
the Federal Register.' As a result of these reviews, OIRA can have a significant — 
if not determinative — role in the development of a broad array of public policies, 
from the homeland security rules governing boarding of passenger aircraft to the 
amount of arsenic allowed in public water systems.^ 

On Tanuaty 1 8,2007, President George W. Bush issued E.O. 13422, making the 
most significant amendments to E.O. 12866 since it was published.’ The changes 
made by this new executive order are controversial, characterized by some as a 
“power grab’’ by the White House that undeimines public protections and lessens 
congressional authority/ and by others as “a paragon of common sense and good 
government.”* This rqjort describes the changes made to the regulatory planning 
and review process by the new order, noting the potential impact of those changes 
and areas that are unclear. First, though, the report provides a brief background 


‘ Executive Order 1 2866. ‘'Regulatory Planning and Review.” 58 Federal Register 5 1 735. 
Oct, 4, 1993. 

• U, S, General Accounting Office, Rulemaking: OMB 's Role in Reviews of Agencies ’ Dra/i 
Rules and the Transparency of Those Reviews, GAO-03-929, Sept. 22, 2003, p, 3. available 
at [http; www.gao,gov.'new.items/d03929.pdf|. See also CRS Report RL32397, Federal 
Rulemaldng: The Role of the Office of Information and Regulator)' Affairs, by Curtis W. 
Copeland: and CRS Report RL32855, Presidential Review of Agency Rulemaldng. by T. J. 
Halstead. 

' Executive Order 13422, “Further Amendment to Executive Order 12866 on Regulatory 
Planning and Review,” 72 Federal Registerll&i, Jan. 23, 2007. Five years earlier, E.O. 
13258 reassigned certain responsibilities from the Vice President to the President's chief of 
staff, but otherwise did not change the OIR\ review process. See Executive Order 13258, 
“Amending Executive Order 12866 on Regulatory Planning and Review,” 67 Federal 
Register 9385, Feb. 28, 2002. 

Public Citizen, “New Executive Order Is Latest White House Pow-er Grab/’ available at 
[hrtp://www.citizen.org/pressroom/Telease.cfm?ID=236l]. 

'' Attributed to William Kovacs, Vice President of Environment, Energy, and Regulatory 
Affairs, U.S. Chamber of Commerce, in John Sulliv-an, “W’hite House Sets Out New 
Requirements for Agencies Developing Rules. Guidance.” /An/vRej/ofr/oi/ixecwr/ve’s. Jan. 
19, 2007,p. .A-31. 
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section on the regulatory planning and review procedures established by E.0. 12866 
and its predecessors. The report ends by oifering some concluding observations. 


Regulatory Planning and Review Under E.O. 12866 

Centralized review of agencies' regulations within the Executive Office of the 
President has been an important part of the federal rulemaking process for more than 
35 years. Although each of his three predecessors had some type of review process, 
the most significant development in the evolution of presidential review of 
rulemaking occuired in 1981, when President Ronald Reagan issued E.O. 12291.^ 
The executive order established a set of general requirements tor rulemaking, and 
required federal agencies (other than independent regulatory agencies) to send a copy 
of each draft proposed and final mle to 0MB before publication in the Federal 
Register/ It also required covered agencies to prepare a cost-benefit analysis for 
each “major’’ rule (e.g., those wdth at least a $100 million impact on the economy). 
As a result of this order. OTRA became the cential clearinghouse for covered 
agencies’ substantive rulemaking, reviewing between 2.000 and 3.000 rules per year, 
Tn 1 985, President Reagan expanded OIR A’s influence further by issuing E.O, 1 2498. 
which required each covered agency to submit a regulatory plan to 0MB for review 
each year that covered all of their significant regulatory' actions underway or 
planned.® Regulator)' reviews under these executive orders w'ere highly controversial, 
with complaints about the lack of tiansparency of the review process, unlimited 
delays in the completion of the reviews, OIRA serving as a conduit for influence by 
regulated parties, and executive branch displacements of congressional delegations 
of rulemaking authority.'-' 

On September 30, 1993, President Clinton issued E.O. 12866, w'hich revoked 
E.O. 12291 and E.O. 12498 and established a new process for OIRA review of rules. 
The order limited 01 RA’s reviews to actions identified by the rulemaking agency or 
OTRA as “significant*’ regulatory actions, defined as those that were “economically 
significant” (e,g.. those with at least a $100 million impact on the economy) or that 

( 1 ) were inconsistent or interfered with an action taken or planned by another agency; 

(2) materially altered the budgetary impact of entitlements, grants, user fees, or loan 
programs; or (3) raised novel legal or policy issues. As a result of this change, the 
number of rules that OIRA review'ed dropped from between 2,000 and 3,000 per year 
to between 500 and 700 per year. For each significant draft rule, the executive order 


^ Executive Order 1 2291, “Federal Rega\ation/’ 46 Federal Register 13193, Feb. 19. 1981. 

' Independent regulatory agencies include the Federal Communications Coimnission, the 
Nuclear Regvilatoiy Commission, and the Securities and Exchange Connnission, and are 
created by Congress to be more independent of the President than other agencies (e.g., 
commission members may generally be removed by the President only for cause). 

^ Executive Order 12498. “Regulatoi)' Planning Process.” 50 Federal Register 1036, Jan. 
8, 1985. 

^ See, for example, Morton Rosenberg, “Beyond the Limits of Executive Power: Presidential 
Control of .Airency Rulemaking Under Executive Order 1 2291.'’ Michigan Law Review, vol. 
80{198l),pp. 193-247. 
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requires the issuing agency to pro\dde to OERA the text of the draft rule, a description 
of why the rule is needed, and a general assessment of the rule’s costs and benefits. 
For draft rules that are “economically significant,” the executive order requires a 
detailed cost-benefit anal>'sis. including an assessment of the costs and benefits of 
“potentially effective and reasonably feasible alternatives to the planned regulation,” 

£.0. 12866 also differs from its predecessors in other respects. For example, 
the order requires that OIRA generally complete its reviews of proposed and final 
rules within 90 calendar days. It also requires both the rulemaking agencies and 
OIRA to disclose certain information about how the regulatory review's w'ere 
conducted. For example, agencies are to identify for the public ( 1 ) the substantive 
changes made to rules belw'een the draft submitted to OTRA for review and the action 
subsequently announced, and (2) changes made at the suggestion or recommendation 
of OTRA. OTRA is required to, among other things, provide agencies with a copy of 
all communications between OIRA personnel and parties outside the executive 
branch, and to maintain a public log of all regulatory actions under review and of all 
the documents provided to the agencies. Finally. E.O. 12866 required all agencies 
(including independent regulatory agencies) to prepare a regulatoiy plan listing the 
most important regulator)' actions that the agency expects to issue in the next fiscal 
year, Agency heads were required to approve this plan personally. 


Changes Made by E.O. 13422 

The most important changes made to E.O. 12866 by E.O. 13422 fall into five 
general categories: (1) a requirement that agencies identify in writing the specific 
market failure or problem that warrants a new' regulation, (2) a requirement that every 
agency head designate a presidential appointee wdthin the agency as a “regulatory 
policy officer” who can control upcoming rulemaking activity in that agency. (3) a 
requirement that agencies provide their best estimates of the cumulative regulatory 
costs and benefits of rules they expect to publish In the coming year, (4) an expansion 
of OTRA review to include significant guidance documents, and (5) a provision 
permitting agencies to consider whether to use more formal mlemaking procedures 
in certain cases. Each of these changes is described more fully in the following 
sections. 

Identification of Market Failure 

£.0. 1 2866 begins with a statement of regulatory philosophy and principles that 
sets the tone for agency mlemaking covered by the order. The principles say that, “to 
the extent peimitted by law and where applicable,” agencies should (among other 
things) assess alternatives to direct regulation, design regulations in the most cost- 
effective manner possible, and base regulations on the best infonnation available. 
As originally written, the first such principle was that “[e]ach agency shall identify 
the problem that it intends to address (including, w'here applicable, the failures of 
private markets or public institutions that warrant new agency action) as w'ell as 
assess the significance of that problem.” 
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E.O. 13422 changes that language somewhat, stating the following: 

Each agency shall identify in writing the specific market failure (such as 
externalities, market power, lack of information) or other specific problem that 
it intends to address (including, where applicable, the hiilures of public 
institutions! that warrant new agency action, as w-ell as assess the significance of 
that problem, to enable assessment of whether any new regulation is vvarranted. 

The new language appears to (1) elev'ate “market failure” to greater prominence as 
a rulemaking rationale (removing the ‘Svhere applicable” caveat and placing it before 
and on par with the more general statement of problem identification); (2) more 
clearly define what constitutes a market failure (e.g., “externalities, market power, 
lack of infonnation”);''* (3) require a more precise delineation of why the agency is 
issuing the rule (the “specific” market failure or the “specific” problem); (4) require 
that the delineation be in writing; and (5) make cleai' that the purpose of this 
requirement is to facilitate a determination of whether the rule is needed. 

The general principle that a covered agency describe the need for a new' 
regulation is procedurally established in Section 6 of E.O. 12866, For rules that are 
significant, but not economically significant (e.g., do not have a $ 1 00 million impact 
on the economy), agencies are required only to provide a “reasonably detailed 
description of the need for the regulator}' action.” For economically significant rules, 
however, more detailed cost-benefit analyses are required. OMB Circular A-4 
(which describes how those studies should be done) says agencies “should try to 
explain whether the action is intended to address a significant market failure or to 
meet some other compelling public need such as improving governmental processes 
or promoting intangible values such as distributional fairness or privacy.”'^ 
Therefore, the “market failure” language in £.0. 13422 can aippably be read to apply 
to all rules w'hat had previously applied only to economically significant rules. 

.A.1SO, although the orderrequires agencies to make this deteimination in writing, 
E.O. 13422 does not indicate where this written determination should appear (e.g., 
in the Federal Register notice for the proposed or final rule), or, additionally, 
whether it should be made available to the public in the rulemaking docket. 
Conceivably, therefore, agencies could satisfy the requirements of the order by 
prepai'ing a written determination of the need for a rule without providing it to 
anyone outside government. 


According to OMB Circular .A-4, an “externality occurs when one party’s actions impose 
uncompensated benefits or costs on another party. Environmental problems are a classic 
case of externality. For example, the smoke from a tactoiy may adversely affect the health 
of local residents while soiling the property in nearby neighboriioods." It saj's “[fiirms 
exercise market power when they reduce output below what would be offered in a 
competitive industry in order to obtain higher prices,” such as w'heii a monopoly e.xists. 
Inadequate information can occurw'hen the public isunawure of the danger associated with 
the use of a product. To view a copy ofthis circular, see [http jvw'wvv.whitehouse.gov/omb/ 
circulars/a004/a-4.pdlT 

“ To view a copy of this circular, see [http://w'w'w.whiteliouse.gov/omb/circulars/ 
a004/a4.pdfl. 
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Some commentors have criticized this provision in E.0. 13422 as an attempt to 
bypass Congress by establishing standards for regulatory initiation that are not 
consistent with statutory' requirements. For example. Public Citizen said the 
requirement ''diminishes standards Congress may haverequired agencies to use, such 
as the best control technology', by elevating a new market failure standard that 
Congress never required.”'- For example, some statutes (e.g.. the Clean Air Act) 
require agencies to establish regulations based solely on what is required to protect 
human health. These critics contend diat requiring agencies to identify a “specific 
market failure” or a “specific problem” constitutes a new' standard for regulatory' 
initiation. Supporters of this provision may contend, though, that the requirement to 
identify a “problem” is sufficiently broad to coverall statutory bases, and therefore 
is not inconsistent w'ilh them. 

Public Citizen has also criticized this provision as “yet another layer added to 
the agency analy’sis” that “places yet another hurdle for agencies to issue regulations 
inpursuit of protecting the public.” Similarly, Cary Bass, executive director of 0MB 
Watch, said that President Bush, by requiring agencies to show a market failure, “has 
created another hurdle for agencies to clear before they can issue rules protecting 
public health and safety.”'^ On the other hand, supporters of this provision may 
contend that requiring agencies to identify the specific problem being addressed in 
a regulation is not onerous, and can help ensure the effectiveness of the resultant 
rules. 

Finally, although stated in terms of a requirement (“[e]ach agency shall”), this 
and other principles of regulation in the e.xecutive order are preceded by more 
permissive language, stating that agencies “should” adhere to the principles “to the 
extent permitted by law and where applicable.” Given this language, concerns about 
the usurpation of congressional standards for rulemaking and unnecessary delay may 
be exaggerated. Ultimately, though, the extent to w'hich these changes are significant 
maybe revealed only through how they are implemented by OIRA and the agencies. 

Regulatory Policy Officers as Presidential Appointees 

.As originally written, E.O. 12866 required the head of each covered agency 
(other than independent regulatory agencies) to designate a regulator)' policy officer 
who repoited to the agency head.’^ The policy officer is required to “be involved at 
each stage of the regulatory process to foster the development of effective, 
innovative, and least burdensome regulations and to further the principles set forth 
in this Executive order.” According to agency officials, these regulatory policy 


Public Citizen, “New Executive Order Is Latest White House Power Grab.” 

Robert Pear. “Bush Directive Increases Sw'ay on Reculation,” A'tnv York Times. Jan. 30. 
2007. p.AI. 

AlthoLigli the regulatory planning sections apply more broadly, the executive order 
generally defines an “agency’ as “any authorit)' of the United States that is an ‘agency' 
under 44 U.S.C. 3502 (1), other than those considered to be independent regulatory 
agencies, as defined in 44 U.S.C. 3502 (10).” The order does not define “agency head," but 
agency policy officers in Cabinet departments have typically been designated by the 
secretary, 
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officers were most commonly each agency’s general counsel (which are usually 
presidential appointees w'idi Senate confirmation) or some other presidential 
appointee within the agencies. 

E.0. 1 3422 retains the above general statement of the policy officer’s duties, but 
also requires each agency head to “designate one of the agency’s Presidential 
Appointees” to be that officer, to do so widiin 60 days of the date of the executive 
order (i.e., by March 19, 2007), to ad\ise OMB of the designation, and to “annually 
update OMB on the status of this designation.” Although the agency head is still 
permitted (within the parameters of White House and OMB control) to select the 
individual for this position, the requirement that the individual be a presidential 
appointee limits the agency head’s discretion (conqiared to the unlimited authority 
that agency heads enjoyed before this amendment) and str engthens the relationship 
of the agency policy officers with the President. However, if most of the regulatory' 
policy officers are already presidential appointees, it is not clear how this requirement 
will affect the current set of regulatory policy officers. 

£.0. 13422 also appears to significantly enhance the role of the agency 
regulatory policy officer as part of the regulatory planning process. Specifically, the 
order states that “[u]nless specifically authorized by the head of the agency, no 
rulemaking shall commence nor be included on the Plan without the approval of the 
agency’s Regulatory' Policy Olfice.” Notably, this provision speaks in terms of a 
regulatory policy “office” as opposed toa regulatory policy “officei,” suggesting (but 
not requiring) that agencies may provide staff to assist the policy officers in their 
duties within the agencies. In any event, this change appears to represent an 
elevation in the duties and responsibilities of the agency policy officer when 
compared to the role previously ascribed to that officer (i.e., to “be involved” in the 
regulatory process, to “foster the development” of sound rules, and to “further” the 
order’s principles). Unless specifically authorized by the agency head, the 
presidential policy officer must approve the listing of all significant forthcoming 
regulatory actions in the regulatory plan and approve the initiation of all rulemaking 
actions. (Previously, only the agency head could approve the regulatory plan, and 
there was no language in the order prohibiting rulemaking in the absence of the 
regulatorypolicy officer’s approval.) As characterized in the New York Times. “[t]he 
White House will thus have a gatekeeper in each agency to anal>'ze the costs and the 
benefits of new rules and to make sure the agencies carry out the president’s 
priorities.”''^ 


' ' Robert Pear, “Bush Directive Increases Svvay on Regulation.” Newspaper editorial writers 
have offered various opinions regarding this issue. For example, see David McNaughton. 
“Reverse Regulation: With Another Nonsense Order, President Bush Quashes Legitimate 
Rule-making by Inserting Political Overseer,” The AHanla Journal-ConslUiilion, Feb. 2. 
2007, p. AlO, which cited Emory Univereity Law Professor William Buzbee as saying that 
this provision “makes it ev'en more likely that regulator^' decisions will be made by someone 
more sympathetic to political pressure and ideology than to tlie federal agency's legal duty. ” 
Also, see Jim Wooten, “Voucheis, Transit Alert, Sen. Obama,” The Ailartia Journal- 
Comtitiition. Feb. 2, 2007, p. All, which approved of this provision and said “[tlhere’s 
nothing radical about applying cost-benefit analysis to proposed laws and regulations.” 
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The executive order's use of the word “designate’' suggests that agency heads 
must select regulatory policy officers from among current presidential appointees 
within the agencies. (Neither the President nor agency heads are authorized to create 
presidential appointee positions; only Congress can do so.) The order is silent as to 
whether the designated presidential appointee would be subject to Senate 
confirmation, Senate confirmation ofpresidential appointees is generally considered 
a way to strengthen congressional influence over agency decision making, because 
(among other things) nominees often agree during the confirmation process to appear 
subsequently before relevant congressional committees. According to the most 
recent listing of “Policy and Supporting Positions” (knowat as the “Plum Book'’), 
most major regulatory departments and agencies have few (and in some cases, no) 
presidential appointees who are not Senate confirmed.*'' Therefore, in most cases, 
agency heads must select presidential appointees who are subject to Senate 
confirmation. 

Even in agencies with a number ofpresidential appointees not subject to Senate 
confirmation, one could argue that it is up to Congress to decide whether the position 
of regulatory policy officer should be occupied by an appointee who is Senate 
confirmed. The Supreme Court has held that “any appointee exercising significant 
authority pursuant to the law's of the United States is an ’Officer of the United 
States,' and must, therefore, be appointed in the manner prescribed'’ in the 
Constitution. Given the enhanced power and authority of the policy officer to 
control day-to-day rulemaking activities within federal agencies (“no rulemaking 
shall commence”), the policy officer could be considered an officer of the United 
States under the appointments clause of the Constitution. Article TT, Section 2. clause 
2 of the Constitution states the following: 

[The President] shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint .Ambassadoi’s, other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for. and which shall be 
established by Law: but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in the Courts of 
Law', or in the Heads of Departments. 


U.S. Congress. House Committee on Government Reform. United Statei Government 
Policy and Supporiing Fosiliom, Nov. 22, 2004. For example, the Department of 
Transportation had 32 positions subject to presidential appointment w'ith Senate 
confirmation (PAS positions) in 2004, but none without Senate confirmation (P.A positions). 
The Environmental Protection Agency had 14 PAS positions, but no PA positions; the 
Department of Labor had 1 9 P.AS positions, but no PA positions. On the other hand, the 
Department of Homeland Security had 18 PAS positions, but also had six PA positions. 
This CRS report did not consider noncareer (“general”) Senior Executive Ser\'ice positions 
to be “presidential appointee” positions. However, some have argued that, because some 
type of White House approv'al for their appointment is required, these noncareer SES 
positions could be considered a type of “presidential appointee” positions. If so. then the 
agency heads would have a wider range of “presidential appointee" positions from which 
to designate regulatoiy policy officers. 

' ' liiickley V. Valeo, 424 U.S. I, 126 (1976). 
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Therefore, one could argue that it is the role of Congress to prescribe, in law, whether 
the regulator)' policy officer position should be subject to Senate confirmation. In 
fact, to take this argument further, even if the agency head designated a person in a 
Senate-confirmed position for this new position, one could argue that this person 
would have to undergo another confirmation process because the scope of the 
person’s responsibilities had been changed significantly. 

One other element of this process is also unclear, and may represent a change 
in the scope of presidential influence in rulemaking. As noted previously, the 
requirement that each agency head appoint one of the agency’s presidential 
appointees as the regulatoiy policy officer does not apply to independent regulator)' 
agencies. However.E.0. 12866Tequiresindependentregulator)'agencies to develop 
regulatory plans, and the requirement in E.O. 13422 that the ‘"Regulatory Policy 
Office” approve items included in the plan and the commencement of all rulemaking 
amends that section of E.O. 12866. Therefore, this provision could arguably be read 
to require that independent regulatory agencies have presidential appointees as 
regulatory policy officers, thereby extending the reach of the President and 
presidential review into agencies that had notpreviously been subject to such scrutiny 
(and commensurately lessening the agencies’ relationships with Congress, which 
created them). 

Estimate of Aggregate Regulatory Costs and Benefits 

As part of the above-mentioned regulatory planning process, agencieshavebeen 
required to provide a “summary of each planned significant regulatory action 
including, to the extent possible, altematives to be considered and preliminary 
estimates of the anticipated costs and benefits.” E.O. 13422 adds to this provision 
the requirement that each agency provide its “best estimate of the combined, 
aggregate costs and benefits of all its regulations planned for that calendar year to 
assist with the identification of priorities.” 

.A.t first impression, the changes established by this provision appear relatively 
straightforward, simply requiring agencies to tally up the costs and benefits of the 
individual rules listed in the regulatory plan. However, upon closer examination, 
some aspects of this provision appear unclear. For example, the regulator)' plans that 
agencies develop are supposed to be published at the start of each fiscal year in 
October, and are required to reflect the most significant proposed and final rules that 
they expect to publish “in that fiscal year or thei'eafter.” Therefore, the requirement 
in E.O. 13422 that agencies develop estimates of aggregate costs and benefits for 
regulations planned “for that calendar year” seems inconsistent with the previous 
focus on fiscal years. 

More substantively, some critics of the order have suggested that this provision 
is intended to elevate the role of cost-benefit analysis in the development of 
regulatory priorities. They argue that cost-benefit analysis is inherently biased 
against regulation, particularly with regard to such issues as global wanning and 
long-term exposure to carcinogens, so the effect of fliis provision would be to reduce 
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regulatory activity.'** Other critics have said this provision is a prelude to the 
development of a regulatory budget in which die costs associated with an agency’s 
rules could be capped and no new rules could be issued unless other costs were 
reduced or eliminated.^*’ Proponents of this provision, on the other hand, may argue 
that such aggregate estimates are needed to reveal the cumulative impacts of 
rulemaking, Individually, regulations on aparticularindustry may not be significant, 
but the aggregation of the impact of multiple rules may reveal cumulative effects that 
are not othenvise apparent. 

Also, agencies' regulatory plans are published as part of the Unified Agenda of 
Federal Regulatory and Deregulatory Actions, and contain information about the 
most significant regulator)' actions that agencies expect to undertake in the coming 
year,^" The listed items include both proposed and final rules that the agency expects 
to issue during that period. For forthcoming proposed rules, agencies often have not 
developed cost or benefit estimates because the specifics of the proposed rules have 
often not been developed. Even for forUicoming final rules, agencies frequently 
provide only general information about expected costs or benefits. Also, some items 
that are listed in agencies’ regulatory plans are never issued as final rules, and some 
agency rules never appear in agencies’ regulatory plans. Therefore, the requirement 
in the executive order that agencies provide aggregate cost and benefit information 
may prove difficult to implement in a meaningftil lashion. However, as noted 
previously, agencies are required to do so only “to the extent possible.*’ 

OIRA Review of Significant Guidance Documents 

Another controversial provision in E.0. 1 3422 has been the expansion of OTRA 
review from agencies' draft regulations to also include significant agency guidance 
documents,'' Specifically, the new executive order adds the following to E.O. 
12866: 

Each agency shall provide OIR.A, at such times and in the manner specified by 

the .Administrator of OIR.A, with advance uotificationofany significant guidance 


Public Citizen, “‘New Executive Order Is Latest White House Power Grab." 

0MB Watch. “UnderminingPubUc Protections: Preliminaiy .Analysis ofthe -Amendments 
to Executive Order 12866 on Regulator)' Planning and Review." available at 
[http: //www.omb\v3tch.org/anicle/articlevieW'/3685/l/l32?TopiclD=3]. 

To view' the most recent regulatory plan (published in December 2006), see 
[http:/yfnvebgate.access.gpo.gov/cgi-bin/'getdoc.cgi?dbname=2006_unified_agenda_&do 
cid=f:iia061002.pdll. 

On the same day that E.O. 1.3422 w'as issued, 0MB also issued a “Final Bulletin for 
Agency Good Guidance Practices” that mirrored, in many respects, the provisions in this 
section of the executive order. Unlike the order, however, the bulletin requires agencies to 
include certain standard elements in their significant guidance documents, to list those 
documents on the agencies’ w'ebsites, and to publish a notice in the Federal Register 
soliciting public coimnents on economically significant documents. To view a copy of this 
bulletin, see [http;//www.whitehouse.gov./onib/memoranda‘'fy2(K)7/m07-07.pdt]; and Office 
of Management and Budget, '“Final Bulletin for Agency Good Guidance Practices," 72 
Federal Register 3432, .Ian. 25, 2007. 
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documents. Each agency shall take such steps as are necessary for its Regulatory 
Policy Officer to ensure the agency’s compliance with the requirements of this 
section. Upon the request of the Administrator, for each matter identified as, or 
determined by the .Administrator to be. a significant guidance document, the 
issuing agency shall provide to OIRA the content of the draft guidance 
document, together with a brief explanation of the need for the guidance 
document and how it will meet that need. The OIR.A .Administrator shall notify 
the agency when additional consultation will be required before the issuance of 
the significant guidance document. 

E.O. 13422 defines a “guidance document” as “an agency statement of general 
applicability and futur e effect, other firan a regulatory action, that sets forth a policy 
on a statutory, regulatory, or technical issue or an interpretation of a statutory' or 
regulatory issue.” It says a “significant” guidance document is one that is 

disseminated to regulated entities or the general public tliat, for purposes of this 
order, may reasonably be anticipated to: 

(.A) Lead to an annual effect of SlOO million or more or adversely affect in a 
material way the economy, a sector of the economy, productivity, competition, 
jobs, the environment, public health or safety, or State, local, or tribal 
governments or communities: 

(B) Create a serious inconsistency or otheiwise interfere with an action taken or 
planned by another agency: 

(C) Materially alter the budgetary impact of entitlements, grants, user fees, or 
loan programs or the rights or obligations of recipients thereof: or 

(D) Raise novel legal or policy issues arising out of legal mandates, the 
President’s priorities, or the principles set forth in this Executive order. 

These categories ai‘e essentially the same as those used in E.O. 12866 to define 
significant rules, the only difference being the use of the prefatory’ phrase “may 
reasonably be anticipated to” instead of “is likely to I'esult in a rule that may.” 

The implications of these amendments to the scope of presidential review of 
agency actions are potentially significant. .Agencies issue thousands of guidance 
documents each year that are intended to clarify the I’equirements in related statutes 
and regulations.^' Therefore, the requirement that agencies provide OIRA with 
advance notification of significant guidance documents may represent a major 
expansion of the office’s (and. therefore, the President’s) influence, particularly when 
coupled with the ability of 01R,A to dete rmin e which guidance documents are 
“significant" and the ability of OIRA to conclude diat “additional consultation will 
be required” before a document is issued. Also, die requirement that presidentially 
appointed regulatory policy officers ensure compliance with this requirement 


For example, the Occupational Safety and Health Administration indicated in 2000 that 
it had issued 3,374 guidance documents since March 1996. See U.S. Congress, House 
C'ommittee on Government Reform, Non-Binding Legal Kffect of Agency Guidance 
Documents, 106'^ Cong., 2nd sess., H.Rept. 106-1009 (Washington: GPO, 2000), p. .S. 
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arguably represents another extension of the President's authority in regulatory 
agencies. 

As is the case with other aspects of E.0. 1 3422. though, several aspects of these 
provisions are unclear. For example, although the order refers to guidance 
''documents,'’ the definition of the term is not limited to written materials. Tn a 
related 0MB bulletin on agency guidance that was issued the same day as the 
executive order amendments, OMB said that die bulletin's definition of a guidance 
document (which is the same as in the executive order) 

is not limited only to written guidance materials and should not be so construed. 

OMB recognizes that agencies are experimenting with ottering guidance in new 
and innovative formats, such as video or audio tapes, or interactive web-based 
software. The definition of “guidmice document” encompasses all guidance 
materials, regardless of format.* * 

Therefore, a wide range of agency communications with the public — even oral 
statements by agency officials and staff — may be considered guidance “documents.” 
as long as they are statements of “general applicability and foture effect.” 

However, given the definition provided in the executive order, it is unclear what 
could constitute a “significant” guidance document. Guidance documents, unlike 
regulations, cannot have a binding effect on the public.^* Therefore, it is not clear 
how guidance can be expected to have the effects delineated in the definition (e.g., 
“lead to an annual effect of $100 million or more” or “materially alter the budgetary 
impact” of entitlements or grants). .Arguably, because no guidance document can, 
by itself, have such an effect, the requirement that agencies provide OIRA with 
advance notification of any significant guidance documents could have little or no 
impact on regulatory agencies. On the other hand, OMB has said that “there are 
situations in which it may reasonably be anticipated that a guidance document could 
lead parties to alter their conduct in a manner that would have such an economically 
significant impact.”^^ Ultimately, because OIRA is given the authority to deteimine 
which documents are “significant.” the scope and impact of this section’s 
requirements may be as broad as OTR.A determines that it needs to be, 

Also unclear is the e.xtent to which certain tianspai'ency provisions in E.O. 
12866 w ill apply to guidance documents. For example, will agencies be required to 
disclose the changes to their significant guidance document made at the suggestion 
and recommendation of OTRA (just as they are with regard to nales)? Will OTR.A be 
required to list publicly the significantguidance documents that are under its review, 


*’ Office ofManaaement and Budget. “Final Bulletin forAgeucvGood Guidance Practices.” 
p. 3434. 

” See, for e.xample, Apjyalachian Power Co. u EPA, 208 F.3d 1015 (D.C. Cir. 2000); 
Chamber of Commerce V. Department of Lubor, 174 F.3d 206 (D.C. Cir. 1999); Robert .A. 
.Anthony. “Interpretive Rules, Policy Statements, Guidances. Manuals, and the Like — 
Should .Agencies Use ThemtoBindthePublic?”Z)iiAeimvJoM/7ia/,voL 41 (1992), p. 1311. 

^'Office of Management and Budget. “Final Bulletin for Agency Good Guidance Practices.” 
p. 3435. 
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and to disclose its meetings with outside entities regarding those documents? 
Because E.O. 13422 did not change those sections ofE.O. 12866, it is reasonable to 
presume that the transparency provisions applicable to rules are not applicable to 
agencies’ significant guidance documents. 

Supporters of the expansion of presidential review to significant guidance 
documents have said the change will standardize and make more transparent the 
process by which federal agencies develop, issue, and use guidance documents. 
Critics contend that the potentially broad scope of this provision may result in fewer 
guidance documents being issued, wdfii the policy officer or OIRA review serving as 
a ''bureaucratic bottleneck that would slow down agencies’ ability to give the public 
information it needs.”'^ .Another possible effect of this requirement, given the 
number of guidance documents that agencies cunently issue, is that OTR.A staff may 
be inundated with such documents to review (on top of the hundreds of significant 
proposed and final rules and the diousands of paperwork clearances they produce 
each year) — at least until it is clear to the agencies what is and is not covered. 

Use of Formal Rulemaking Procedures 

£.0. 13422 also amends Section 6 of E.O. 12866 by adding the following 
sentence: “In consultation with OIRA, each agency may also consider whether to 
utilize formal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution 
of complex determinations.” Virtually all agency regulations are cuirently issued 
under informal rulemaking procedures under 5 U.S.C. 553, in which agencies publish 
proposed rules mx'htFeikra} for public comment, and subsequently publish 

a final rule reflecting any changes made as a result of those comments. Fonnal 
rulemaking, as the name implies, is a much more rigorous, trial-like, on-the-record 
procedure in w'hich interested persons testify and cross-examine witnesses, and the 
agency may take depositions and issue subpoenas. It is generally considered a more 
time-consuming and expensive process than informal rulemaking. Also, according 
to 5 U.S.C. 556(d)( 1 ), “[e]xcepl as otherwise provided by statute, the proponent of 
a rule or order has the burden of proof.” Formal nalemaking was criticized in the 
1 970s, and has fallen into disuse since then.*** The .Administi-ative Conference of the 
United States recommended that Congress should not require procedures beyond 
informal rulemaking, and should never require trial-type procedures for resolving 
questions of policy or fact.*’’ 


John Sullivan, “Wltite House Sets Out New Requirements for .Agencies Developing 
Rules. Guidance,'' citing Paul Noe, partner at C&M Capitolink, who was a counselor to 
former 01 R.A administrator John Graham. 

*' Public Citizen, “New E.x.ecutive Order Is Latest White House Power Grab." 

For a discussion of formal rulemaking, see Jeffrey S. Lubbers, ed., A Guide to i'ederal 
Agency Rulemaking. I 'outih /it//non{Chicago: American Bar Association, 2006), pp. .58-.'i9- 

ACUS Recommendation 72-5, Proc£dures for the Adoption of Rules of General 
Applicability ,3% federal Register \ 91^2, 1972; Jeffreys. Lubbers, ed., 4 Guide to bederal 
Agency Rulemaking, Fourth Edition, pp. 309-3 1 0. 



77 


CRS-13 

The executive order does not indicate, and OIRA has not explained, why this 
provision was added to E.0. 12866. Agencies have always had the ability to employ 
formal rulemaking when they conclude that it is in the agencies’ best interest to do 
so. Therefore, the statement that agencies “may also consider whether to utilize 
formal rulemaking procedures” seems to grant discretion where discretion was 
already allowed. On the other hand, an agency’s “consultation with OTRA” may 
result in greater use of formal rulemaking if OIRA can convince the agency that it is 
in their best interest to do so. If that occurs, agency ralemaking could become even 
more “ossified’’ than it already is.'” 


Concluding Notes 

The amendments made by E.O. 13422 to E.O. 12866 are the most significant 
since the latter order was issued in 1993, but die characterizations of the changes by 
interested parties are dramatically different. Jeffrey Rosen, general counsel at 0MB. 
reportedly characterized the new executive order as “a classic good-goveniment 
measure that will make federal agencies more open and accountable.”^’ On the other 
hand. Gary Bass, executive director of 0MB Watch said the changes made to the 
regulatory review process were “bad. bad. bad,” and predicted that they would 
hamper the government's ability to respond to regulatory' crises such as E.coli 
outbreaks on fresh vegetables.*'" One Member of Congress was quoted, as saying that 
the ordei' “allows the political staff at the White House to dictate decisions on health 
and safety issues, even if the govemmenfs own impaiiial experts disagree. This is 
a terrible way to govern, but great new's tor special interests.”" 

However, the ultimate impact of these changes to the regulatory review process 
is unclear, and will likely depend on how the changes ai'e implemented by OIRA and 
the agencies. Will, for example. 01 R A insist thatagencies identify a“specific market 
fai lure” before issuing proposed or final rules, or will that provision be interpreted 
more broadly to require simply a clear statement of the rules’ intentions? Will 
agency heads continue to have discretion in the appointment of regulatory policy 
officers (albeit less than before since diey must now select from current presidential 
appointees), or will the White House direct the agency heads in those appointments? 
Will the requirement that agencies provide estimates of aggregate costs and benefits 
be used as a prelude to greater control and die development of regulatory budgets, or 


Several observ'ers have commented on the “ossification” of the rulemaking process as a 
result of numerous statutory and executive order requirements. See, for example. Thomas 
O. McGarity, “Some Thoughts on ‘Deossi^'ing’ the Rulemaking Process, Duke Law 
Journal, vol. 41 (June 1992). pp. 1385-1462; Richard J. Pierce. Jr.. “Seven Ways to 
Deossify .Agency Rulemaking,” 47 Adminislralive Law Review, vol. 47, winter 1 995, pp. 
59-93; Paul R. Verkuil. “Rulemaking Ossification — A Modest ProposaV' Administrative 
Law Review, vol. 47 (summer 1995), pp. 453-459. 

Robert Pear. “Bush Directive Increases Sway on Regulation.” 

John D. McKinnon, “White House Flexes Muscles Over U.S. Regulations,’' Wall Street 
Journal (llurope). Feb. 1,2007, p. 12. 

Robert Pear. “Bush Directive Increases Sway on Regulation.” 
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will such estimates be relatively easy to develop and reveal cumulative effects that 
have heretofore been hidden? Will die requirement that OIR^\ be notified of 
forthcoming significant agency guidance documents prove to be a major expansion 
of presidential influence over regulatory agencies, or will ‘"significant guidance 
document.’' as defined in the order, be a contradiction in terms resulting in virtually 
no such documents being covered by the order’s requirements? And finally, will 
OiRA require agencies to enter into more formal rulemaking procedures, or wdll 
agencies continue to be allowed to use such procedures in rare circumstances? As 
noted previously with regard to individual elements, the scope and effect of these 
changes to E.O. 12866 are likely to become apparent only through their application 
by OTRA and the agencies. 

These uncertainties notwithstanding, the issuance of these amendments to E.O. 
12866 are important if for no other reason than that the President deemed them 
necessary. It is reasonable to conclude that the President had some purpose in mind 
that led to the issuance of the new e.xecutive order. Notably, although E.O. 13422 
requires agencies to provide written rationales for why they are issuing regulations, 
no such rationale was offered in conjunction with this or any of the other new- 
requirements in the order. For example, it is unclear what ‘"market failure” or other 
specific problem led to the issuance of the requirements that agencies have regulatory 
policy officers w'ho are presidential appointees, or that agencies submit significant 
guidance documents to OIR,A for review'? To date, other than broad statements about 
openness and accountability, neither the President nor OM B has described why these 
changes were made to E.O. 1 2866.'^‘* However, neither the President nor 0MB are 
required by law to offer such an explanation. 

The changes made by this executive order represent a clear expansion of 
presidential authority over rulemaking agencies. In that regard, E.O. 13422 can be 
viewed as part of a broader statement of presidential authority presented throughout 
the Bush Administration — from declining to provide access to executive branch 
documents and information to presidential signing statements indicating that ceitain 
statutory provisions will be interpreted consistent with the President’s view of the 
“unitary executive.”^* 


” The closest 0MB has come to an explanation for these changes is in a footnote in the final 
bulletin on agency good guidance practices that w'as issued the same day as the executive 
order. In the bulletin, OMB said that “E.O. 13422 addresses the potential need for 
interagency review' of certain significant guidance documents by clarifying OMB s authority 
to have advance notice of, and to rexdew, agency guidance documents.” See footnote 12 in 
the “Final Bulletin for .Agency Good Guidance Practices,’ available at 
[http:/yw'ww'.w'hitehouse.gov7omb/memoranda/fy2007/m07-07.pdtj. 

” For a discussion of the Bush .Administration’s use of signing statements, see CRS Report 
RL33667, Presidenlial Signing Slalemenis: ConslUulional and Insiilutional Implicalions. 
by T. J. Halstead. More generally, see Adriel Bettelheim, “Executive .Authority: A Power 
Play Challenged,” CQ Weekly, Oct. 30, 2006, p. 2858. For a discussion of the unitaiy 
executive principle, see Christopher S. Yoo, Steven G. Calabresi, Anthony J. Colangelo, 
“The Unitary Executive in die Modem Era, 1945-2004,” 90 /owai. Rew 601 (Jan. 2005); 
and Robert V. Percival, "Presidential Management ofthe .Administrative State: The Not-So 
Unitary Executive," 51 l)nke Imw Journal 963 (Dec. 2001). 
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Some public interest groups and others have suggested that Congress hold 
hearings on the changes made to the regulatory planning and review process byE.O. 
1 3422.’'^ Tf Congress elects to do so. potential topics for review could include the 
intended puipose of the changes, how OTRA intends to implement them, the scope 
of their likely effects, and the implications of the changes for the balance of power 
between Congress and the President in controlling regulatory activity based on 
statutory authorities. 


See, for example, [http:/./\\'ww.citizen.org,pressrooia^release.cfm?ID=2361], in which 
Public Citizen said that “Congress must immediately arrange hearings to hold the president 
accountable for this affront to the rule of law.” 
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Ms. Sanchez. I appreciate your testimony, Dr. Copeland, and 
you actually went under the 5 minutes. 

Mr. Noe, you are up. 

TESTIMONY OF PAUL R. NOE, PARTNER, C&M CAPITOLINK 

LLC, AND COUNSEL, CROWELL & MORING ENVIRONMENT & 

NATURAL RESOURCES GROUP 

Mr. Noe. Chairman Sanchez, Ranking Member Cannon, Chair- 
man Conyers, distinguished Members of the Subcommittee, my 
name is Paul Noe. I want to thank you for the honor to testify be- 
fore you on recent changes to the regulatory review process. 

While I am in the private sector now, I have had the privilege 
to spend most of my career in public service, much of it on efforts 
to improve the regulatory process. From 1995 to 2001, I served on 
the Senate Governmental Affairs Committee as counsel to Chair- 
man Bill Roth, Ted Stevens, and Fred Thompson on bipartisan reg- 
ulatory reform efforts. Then until last May, I worked as counselor 
to Dr. John Graham at OMB’s Office of Information and Regulatory 
Affairs. From my experience in Congress and the Executive 
Branch, I developed a deep appreciation for the importance of a co- 
ordinated interagency regulatory review process. I also know that 
the public could not expect more talented or dedicated public serv- 
ants than those I worked closely with at my time at 0MB. 

I should note that my testimony is my personal opinion, and in 
my view, the recent changes to Executive Order 12866 and the ac- 
companying 0MB bulletin on good guidance practices are impor- 
tant and salutary steps toward good governance. 

When President Bush issued the amendments to clarify and 
strengthen President Clinton’s Executive Order 12866, the reac- 
tions were remarkable, in my view, compared with the actual lan- 
guage. An attachment to my written statement shows how the 
main Bush amendments modified President Clinton’s Order. I 
would like to make just a few points now about how the new Order 
and the 0MB bulletin can improve the regulatory process. 

First, extending the existing regulatory review process to signifi- 
cant guidance documents is an important improvement. The Clin- 
ton Order appropriately sorted significant regulations from the in- 
significant, but it neglected guidance documents, and there is no 
doubt that guidance documents can be significant. Concerns have 
been raised by many quarters that agency guidances should be bet- 
ter coordinated, more consistent, more transparent and account- 
able, and not be used as legally binding regulations. There is a 
very strong foundation for these good guidance practices. In fact. 
Congress required FDA to issue the good guidance regulations that 
were a model for 0MB when it designed its bulletin. 

Second, both the Clinton and the Bush Executive Order required 
the agencies to identify the problem that justifies regulation before 
proceeding, whether that problem is a market failure, or something 
else. Although I think the Clinton market failure language was 
adequate, the Bush Order makes a helpful but modest change by 
asking the agencies to identify the problem more precisely and in 
writing to clarify the merits of going forward. 

The Bush Orders language on market failure is simply not new, 
nor is it radical, as some have suggested. In fact, very similar Ian- 
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guage and much greater detail is in the Clinton administration’s 
1996 guidelines for economic analysis under Executive Order 
12866. 

I would submit that carefully considering market failures is 
hardly a subversive way of thinking, and indeed, some of the great- 
est regulatory successes were made possible by market-based ap- 
proaches that are based upon an understanding of market failure. 
For example, in the 1990 Clean Air Act amendments. Congress es- 
tablished a sulfur dioxide emissions training regime that is one of 
the greatest success stories in the history of environmental law. 
The results of that program were so compelling that 0MB sup- 
ported EPA adopting this same approach in the Clean Air Inter- 
state Rule that Mr. Aitken mentioned. The CAIR rule will cut 
power plant emissions dramatically by about 70 percent without 
the economic disruptions and hardships associated with traditional 
command and control regulation. In my view, it would be most un- 
fortunate if the concept of market failure and market based ap- 
proaches that flow from it become politicized at a time when they 
are critically important tools in the regulatory policy tool kit. 

Ms. Sanchez. Mr. Noe, you have hit your time, if you could just 
briefly conclude. 

Mr. Noe. Finally, I would like to say that some have alleged the 
concept of regulatory policy officers is a radical change from the 
status quo. I respectfully disagree, and I would like to detail that 
further in question and answer. 

In conclusion, regulatory policy is important and often controver- 
sial. It is commendable that this Subcommittee is making the effort 
to view carefully these recent changes and to understand them. In 
my view, a careful review of the language will allay any concerns. 

Thank you. 

[The prepared statement of Mr. Noe follows:] 



82 


Prepared Statement of Paul R. Noe 


statement of Paul R. Noe' 

Before 

The Committee oo the Judiciary 
Subcoininittcc on Commercial and Administrative Law 
IJ.S. House of Representatives 

February 13,2007 

on 

“Changes to 0MB Regulatory Review by Executive Order 13422” 


Chaimiiin Sanche/;, Ranking Member Cannon, and Members oi' (he Subwinmiliee, my name is 
Paul Noc. Thank you for the honor to testify before you on recent changes to the rcgulatoiy 
review process, 

Alihoiigli I am now- in thepriv-ale sector, I have had the privilege to spend most of my career in 
public sei’vice - much of it on efforts to improve the regulatory process. From 1995 to 2001, T 
worked in Congress on regulatory reform and admitusiralive law issues as counsel for Chairmen 
Bill Rolh, fed Stevens and Fred iTtompson on Ihe Senate (iovenunenlal Affairs Comniill.ee. 
Then, until last May, 1 worked ascounselrxr to Administrator .lohn (Traham at OMH's Office of 
Infonnation and Rcgulatcay Affairs. From the vantage point.s of Congressional oversight and 
legislating, as well as Executive Branch management. 1 developed a deep ap|)reciation for the 
importance of a coordinated, interagency regulatory review process. T also know that the public 
could not ask for more talented and dedicated public servants tlian iliose I worked closely with 
while at 0MB, 1 shouldnotcthatiny testimony is solely my ix^ina! opinion, and in my view, 
the recent amendments to Exeaitivc Oder 1 2866 and the accompanying OMB Bulletin on flood 
Guidance Practices arc important and salutaiy steps toward good governance. 

Justice Scalia once qttipped, "Administrative law is not for sissies." To be sure, agency mles can 
be voluminous, arcane and inind-numbingly complex. Wiion woll-dcsigncd, they' ]irovidc 
important and substantial baiefits, such as improvements in environmental quality, health and 
safely. When poorly designed or inconsistent, agency rules can impose wasteful and needless 
burdens, frustrate the imblic, or cvai lead to unintended lianns. Accordingly, it is essential that 
ihe regulalory process be coordinated by sensible "rules of the road" and be Iransparenl, 
accountable and effective. 

(.Tn Januaiy 1 S. President Bush issued amendments to clarify- and strengthen Executive Order 
12866, wliich was issued by President Clinton to establish principles for regnlatoiy planning and 
review. President Bush's Order was reinlbrced by an OMB Bulletin on Good Guidance 


1 Partner, C&M Capitolink, EEC. 
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Practices. The 0MB Bulletin tits hand-in-glovc with the provision in the new Bxccutivc Order 
to coordinate the development and use of agency guidance documents. 

The reactions from some to the Bxccutivc Order w'crc remarkable compared with the actual 
language. To assist in the consideration of the new Order, an attachment to inv statement shows 
how the main Bush amendments modified Pixsidcnt Clinton's Qixlcr. 1 would now like to review 
the most in)])oitant provisions of Bxccutivc Order 1 3422 and the OMB Bulletin on Oood 
Guidance Practices and to explain how T think they' can improve the rcgulatoiy process. 

1. Coordinated Review and Proccdui'cs for Guidance Documents 

Tn my view, extending the existing regulatory review process to significant guidance documents 
is a critical step toward good governance. 

President Reagan’s B.xeculive Order 12291, whichfuraly established tlMB regulatory review, 
was quite broad in scope and applied to virtually all rules - and there arc thousands issued 
ruinually. When President CTmion replaced the Reagan Order in l993withE.0. 1286(3. il honed 
in on "significant." regulatory actions. Given Ihe vasiness of federal regulatory activity , and lire 
limited resom'ces of OlRA, it was eminently sensible to try to sort the significant, agency activity 
from the insignificant. The problem is that while the Clinton Order applied to significant legally 
binding regulations, it neglected guidance documents; inteipreiive regulations and agency 
stat.ement.s of policy. And there is no doubt that guidance documents can be signil'icant., A 
cursorvM'evHew of the Preamble to the Bulletin, tlieaimmeiiLson OMH's website, and the 
scholarly litcrattirc" provides many examples. 

Although guidance documents may not properly carry the force of law, they arc a key component 
of regulatory programs. As the scope and complexity of regulatory progrtuns has grown, 
agencies increasingly have relied on guidance d^tcumeuts to provide direction to their staff and to 
the public. That generally is to the good. 

But concerns have been raised by many qiiailcrs that agency guidance practices should he belter 
managed and more consistent, irans]>arent and accountable. Moreover, there is growing concoin 
that guidance documents essentially arc being used in lieu of regulations - without observing the 
procedural safegtiards for regulations As the D.C. Circuit put it; 

The phenomenon we see in this ease is familial'. Qmgiess passes a l)roadlv 
worded slalule. i he agency follows with regulations containing broad language, 
open-ended phrases, ambiguous standards and the like. Then as years pass, the 
agency issues circulai's or guidance or mcmoi'anda, explaining, iiitciprctmg, 
defining and often exjianding the commands in regulations. One guidance 


* See, e.g . Robert A Anthony, 'Tnlerprelive Rules, Policy' Slalemenls, Guidances, Manuals and 
the Like - Should Federal Agencies Use Them to Bind the Public?" 41 Duke L.J. 1311 (1992); 
Robcit A. Anthony, "Tntciprctivc’ Rules, T.cgislativc' Rules and 'Spurious’ Rules: Lifting the 
Smog," S Admin T. .T (Spring 1994). 


2 



84 


document may yield another and then another and so on. Several words in a 
regulation may spawn hundreds of pages of text as the agency offers inoie and 
more detail regarding what its regulations demand of regulated entities. Law is 
made, without notice and comment without public participation, and without 
publication in the Federal Register or the Code of Federal Regulations. 

Togethciv F.xecutivc Order 1 .1422 and the OMB Bulletin establish the first govcninient-widc 
“mlcs of the road" to manage the development and use of guidance documents The Fxccutivc 
Order gave clear aulhontv to OMB to review significant agency guidance documenls, just as 
OMB reviews significant agency regulations. The agcaicies, in turn, are required to give OMB 
ad\ ance notice of iheir upcoming signiflcanl guidance documenl-s. OMB will be responsible for 
ensuring that other interested agencies in the federal family have notice, and occasionally, an 
opporlunily to provide inpul into Ihe most important guidance dociimenls. 

file OMB Bulletin on Good Guidance Ihraciices si 4 >plemenls I’resideni Busli s Hxeculive Order. 
First, agencies must implement wnitcn procedures for the approval of significant guidance 
documents by appropriate senior oJlicials. Agency employees should not deptul from significaiti 
guidance documenls without appropriate juslilic-alion and suijervLsory concuirence, Second, 
signiilcaiit guidance documenls must have standard eleinenls, such as inl'c>miatioii ideniilying Ihe 
document as guidance, the issuing office, the activity and iiersons to whom it applies, the date of 
issuance, title and docket number. 

Most imjxirtant, agencies are directed to avoid inapisrojwiate mandatm' language. This 
provision will help ctnb tlic i.>roblcin of "regulation b>^ guidance document” ciiticizcd in the 
Annalachian Power decisiim. Tt also will obviate wasteful litigation and increase fainiess and 
accountability in the exercise of regulatory' power. 

The Bulletin also establishes jmblic access and fecdltack pixicodui'cs. h'or example, agencies arc 
required to maintain on their Web sites a current list of their significant guidance documents, and 
to provide a means for the public to electronically submit comments on significant guidance 
documents, or to request that they be created, reconsidered or modified. Finally, llie Bulletin 
cstabli shes jirc-ackiption notice and comment ixiquircmcnts for guidance documents that ri se to 
the level of being "economically ' signiticam. 

There is a strong foundation for the good guidance practices lellecled in President Busli's 
pA’ceutive Ordci- and the OMB Bulletin. This foundation includes the work of many authoiitics - 
including Congress, the courts, the B.xecutiye Branch, the former Administrative Conference of 
the United States, the American Bar As.sociation, and the w'ork of administrative law scholars."^ 


■’ Appalachian Power Co. v. FPA , 208 F.3d 1015, 1019 (D.C. CTr. 20(X)) (sinking down 
emissions monitoring guidance as requiring notice and co mm ent tluough legislative rulemaking 
procedures). 

' See OMB Bulletin on Good Guidance Practices, at pp. 2-3 & n. 2, 6. 
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Indeed, Congress produced what became the model for OMR’s Good Guidance Practices.' Tn 
the f ederal Pood and Dmg Admiiiistraticai Modernization Act of 1997, Congress directed tlie 
FDA to issue regulations establishing good guidance practices.^ Congress was particularly 
conccmcd about public knowledge of, and access to, FDA guidance dcxMiments; the lack of a 
systematic process for adopting guidance documents and for allowing public input; and 
inconsistency in the use of guidance documents. ' 'fhosc same conccnis api.dvto otlier agencies 
as well. 

2. Tdentilymi^ the Problem Reuuiring Regulation 

Presidenl Clinton's P.O. 12866 required each agency to ‘'identifi' rite problem il intends lo 
address (including, where applicable, the failures of private niarketi or public institutions that 
warrantnevv agenev aelion)(W well as assess the significance of that problem.' (Sec. 1(b)(1)) 
(F.ntjihasis added). President Bush’s Order xlscs equivalent language, but requires that each 
agency hi M-riring '‘idenui'y .. .the specific market failutv (such as exteivaliries, market power, 
lack of information) or other problem \\isiX. it intends to address, as well as as.scss the significance 
of that problem, to enable assessment of whetlter any new regulation is warranted." (Emphasis 
added), It is sensible to ask the agencies to be clear abt'ul their inieiilions and lo say so in 
writing. 

The Biislt Order’s language on market failure is not new or radical, as some have suggested, In 
fact, Ihe focus on market failure and the delineation of cxientality, market power, and lack of 
inti'mnation wyas thmnughly detailed in the Clinton's Administration's 1 996 guidelines for 
economic analysis under Executive Oixlcr 12866.'* 'ilic couccj.)t of market failure liaspenneatcd 
OMB guidelines for decades - in both Dcntocratic^ and Republican'® Administrations. 


As OMB stated in its Preamble (pp. 4-5), FDAMA and FDA’s implementing regulations, as 
well as the reconmiendations of tlie fomiei' Administrative Conl'eience, infonned the 
dcvcloiinicnt of the Bulletin, 

Food and Drug Administration Modernization Act of 1997. 21 U.S.C. § 371 (It) (cslablislting 
FDA good guidance practices as law). 

'Food and Drug Administration Modernization and Accountability- Act of 1997.” S. Rep. 105- 
4.3, at 26 (1997), 

OMB, "Bcoiiomic Analysis of Federal Regulations Under Executive Order 12866" (Jan. 1 1. 
1996) (delineating at lengllt markel failures, including exteraalily, natural monopoly, market 
power, and asynunctiic infonnation). 

“ OMB, M-OO-OS, ''Guidelines to Standardize Measures of Costs and Benefits and the Fomiat of 
Accoimlmg bUilemenls (March 22, 1990), alpp. 653-54 (“Since lire e.xislenee of a markel failure 
IS iK)l sulTicienl Uijuslil’y government intervention, you should show lhal government 
inteiwcntion to eoiveet market failure is Ukch' to do more economic good than hann. If tlie 
problem is not a significant market failure, you should provide an altcniative demonsti ation of 
compelling public need "); OMB, ‘'F,conomic Analysis of Federal Regulations Under Executive 

(fonlinucd...) 
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111 my botli the Clinton and Bush piinciples make the same point; agencies sliould identift' 
a problem that iustifies regulation bcforc pmcccding — whether the pnrblem is a market failure 
or something else While T think that the Clinton language was adequate, ideiitifving the 
problem more preeisely and in writing — to clarify the merits of going forward — is a helpful but 
modest change. 

Finally, while allegations have been raised that the Rush Administration focuses on market 
failure to the exclusion of otherreasons to regulate, those allegations are misplaced. The 
Administration has cleaiiy statai tliat there aic additional justifications for regulations other than 
mai'kel failures - including Ihe prolection of civil rights, privacy, personal freedom, and oilier 
concerns." 

Caiefully considcnng market failures is hardly a subvciTiivc way of thinking. Indeed, some of 
ihe giviatesi regulatory successes were made possible by maihet-based approaches lhal are based 
upon an understanding of market failure. For example, in the 1990 Clean Air Act Amendments, 
Congress established a sulfur dioxide emissions trading regime dial is one of the greatest success 
stories in Lite history of en\ ironmenlal law. ITje results of tliat program were so compelling lhal 
the Adminislralion adopted this approach in its Clear Skies legislative proposal. When Clear 
Skies stalled in Congress, 0MB supported F-PA accomplishing its goals through an innovative 
regulatory approach. The resulting Clean Air Interstate Rule will cut pow er plant emissions by 
about. 10% without the ectmomic disixipiion and hartlships associated with traditional 
“coinmand-and-cmitrol" regulation by clearly identifring the maiicet failure and targeting 
regulation to remedy it. 

Tt 'would be most unfortunate if market failure analysis, and market-based approaches that flow’ 
from it. become politicized when they are such important tools in the regulatory' policy toolkit. 

3. Rcsnoiisibilitv of Rcaulatort- Policy Ctfficers 

Some ha\'e alleged iluU lltc concept of Regulatory- Policy Ollkei's is a radical change from 
established practice. I respectfully disagree. President Clintoirs F.xeeutivc Order required each 
agency head to designate a Rcgulatoiy Policy Otficcr, who in tuni had to report I'lack to her. The 


(continued) 

Order 1 2866” (.Tan 11,1 9%) (detailing market failures, including externality, natural monopolv. 
maiicct power, and asyimnctric infoniialion). 

i'-* See 0MB, Circuloi' A-4 (Sept. 17, 2003), atpp. 3-5 (dehneating market faihu'es, including 
cxtcniality, market power, and inadequate or asymmetric infoiniatioii);. Rcgulatoiv Proaram of 
the United States ('Annl 1, 1 990- March 31, 1991), atpp. 653-54 (desenbing market failure, 
including externality', natural monopoly and inadequate information, and noting that 
“[eJin'iromnenTal problems are a classic case of extemahty'”). 

See OMR Circular A-4, at p. 5. 
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Rcgiilatoiy Policy Officer had the duty to be involved at each stage of the rcgulatoiT process to 
foster tlie development of effective, innovative and least burdensome legnlations and to ftulliei' 
the i)nnci]')lcs in the Order. 

President Bush’s Order also delegates to the agency head the designation of the Regulatorv' 
Policy Officer, flic Q'dcr fmilicr specifics that the Rcgulatoiv' Policy Officer should be one of 
the agency’s Presidential Appointees. Some critics have raised alarm that this pimHsioii is 
“political ’’ 

Yet, one of the benefits of centralized rcgulatoiy oversight is democratic aecoiuitabiliU’. The 
Regulaloiy Polie> OlTicer presumably should help to ensure dial the agency s rulemaking 
priorities arc consistent with those of the President and with the requirements of Congress. 

To my loiowicdgc, the Rush provision only codifies prior practice in both the Rush and Clinton 
Adminislralions, Ihere is a practical reason for Regulatory Policy Officers lo be poliiical 
appointees: anyone with the dun- to oversee the functioning of the rcgulatoiy process should be 
at the lop of Ihe raanagemenl pyramid, someone with a bird's eye view of the agency 's 
regulatory agenda who could fairly be held accountable for such a broad responsibility. 
Typically, ihis would be a high-level appointee - such a-s (he agency's general coimsel, 
Moreover, if the Regtilalon- Policy Officer were a ci\nl serv^ant, it might he awk"vvard for 
Congress to expect him lo testify on behalf of the Piesidenl. And Congress might have dilficully 
oblainiiig aulhorilalive inloiTOation on presidtmiial priorities. 

Under the Clinton Oixlcr, each agency’s Rcgulatoiy Plan had to be ''appruved personally by the 
agency head.’’ Under the Rush Oi'dci', no nilemaking may commence or he included in an 
agency's Rcgulatoiy Plan unless approved by the Regulatory Policy Officer. 

I'o the extent that the new ]>n>visions arc criticized as "political,” it is unclear to me why the 
Clinton provisions were less so. Requiring the agency head - someone particularly close to the 
President - to personally approve the Regulatory Plan would sccin at least as political as 
requiring the elements of the Plan to be approved by a less senior Presidential Appointee. 

4. Agency Assessment of Annual Rceulatoiv Costs and Benefits 

The Clinton Order requiied agencies lo estimate the anticipated costs and benefits of each nile. 

I Jnder the Bush ainendincnts, agencies also must provide an estimate of the coml)incd aggregate 
costs and benefits of all of its regulations planned for the calendar year, l ire simple lolmg up of 
already required information is sensible because OMR is required by Congi'ess to provide an 
aimual repoit on tlic costs and Ixmcfits of Federal regulation under the “Rcgulatoiy- Right -to- 
Know Act." This information should help agencies to prioritize and help OMR to fulfill its 
statutory obligation in a more efficient and acctirate manner. 

5. Formal Rulemukint; Procedures 

Hxecuth-e CTrdei' 1 2866 directed each agency to provide for meaningf'ul public paiticipatioii in 
the regulatory process, includmg an opportunity for comment. Executiv e Order 1 3422 adds that 
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“each agency may also consider whether to utilize formal rulemaking procedures under 5 U.S C. 
556 and 557 for the resolution of complex determinations." Of course, agencies always liaye had 
the discretion to opt for foitnal nilcmaking procedures, but thc\' rarely do because these tiial-Upe 
procedures can be tinie-eonsunung and expensive. I doubt that this provision will significantly 
change the status quo. 

Conclusion 


Regulaloiy pt)hcy is important and often conlroversial. Tl is commendable that the 
SubcominitTcc is malcmg the effort to assess the recent changes to the rcgulatoiy review process. 
While some raised concerns about these changes, 1 Ihink a close reading of the language should 
allay those concerns 1 hope that this hearing helps to foster a better understanding of the 
changes - and that the regulatory process can be improved as a result. 

Madam Chainnan, this concludes m> prepared sialemeni. I would be happy to answer any 
questions you may have. 
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Key Changes to Executive Order 12866, as amended by Executive Order 13422 

1 . Coordinaied Review ol' Guidance Doctimenhi — Sec. 9 
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2. Tdentifi'ing the Problem Requiring Regulation -- Sec. 1 (b)(l ) 
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3. Regulnlorv Polic\ Oll'iccrs 

a. Designation- Sec. 6(n)(2) 
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b. Responsibilities - Sec. 4(c)(1) 
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4. Aaareaate Costs and Benefits of Regulations — Sec. 4(c)(1) 

As part of the Unified Rcgulaton' Agenda, beginning in 1 994. each agency shall 
prepare a Regulatory Plan (Plan) of the most important significant regiilatorv^ actions that 
tlic agency reasonably expects to issue in pixjposcd or final fonn in that fiscal ycai' or 
thci'caftcr. . . and the Plan sliall contain at a minimum: . . . (B) A siiinniaiy of each 
planned significant icgiilatorv' action including, to the extent possible, alternatives to he 
considered and preliminary^ estimates of the anticipated costs and IxiiielUs [jio as 

' o. t'n^ c ^ ' 1 i-. i yi_b_ 

5. Formal Rulemakint; Procedures - Sec 6(a)(1) 

Hach agency shall (consistent with its own rules, regulations, or procediu’es) 
provide the public with meaningful participation in the regulatory^ process. Tn particular, 
hei'ure issuing a notice of proposed rulemaking, each agency should, where appropriate, 
seek llie involvement of (hose who tire intended to benefit from and Uiose expecled to be 
burdened by any regulation (including, specifically. Slate, local, and tribal olficials). In 
addition, each agency should afford the public a meaningful oppoitunity to comment on 
anv proposed regulation, which in most cases should include a comment period of not 
less than 60 davs. in cvKisuitation v. :i ,\ y.y/ -.■jv-.icy iij.'V alsocpris^der 
I4d2. , ' r I .igk 11 1 try p> <' ^dvtres under .Cl .'•hh i :io7 lor ti iv re<v4i.dio;i of 

I'v yAtiJ'sJi'H' 
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Ms. Sanchez. Thank you, Mr. Noe. 

Professor Strauss, please proceed with your testimony. 

TESTIMONY OF PETER L. STRAUSS, PROFESSOR, COLUMBIA 
UNIVERSITY SCHOOL OF LAW 

Mr. Strauss. Chairman Sanchez, Ranking Member Cannon, 
Chairman Conyers, distinguished Members, thank you very much 
for inviting me to testify before you today. Given the time con- 
straints, I hope you won’t mind if I launch right into what I have 
to say and not who I am. 

Our Constitution is very clear, in my judgment, in making the 
President an overseer of all the varied duties that you create for 
Government agencies to perform. But the Constitution is equally 
clear in permitting you to assign those duties to them, to the agen- 
cies, and not to the President. He is not the decider, but the over- 
seer of decisions by others. When the President fails to honor this 
admittedly subtle distinction, he fails in his constitutional responsi- 
bility to take care that the laws be faithfully executed. The assign- 
ment of decisional responsibility to others is a part of the laws to 
whose faithful execution he is obliged to see. 

Executive Order 13422 amends the longstanding Executive Order 
12866 in a number of ways that you have heard about. I am going 
to focus on two aspects of the Order that, in my judgment, threaten 
this difficult but necessary balance between politicians and experts, 
between politics and law, that characterizes agency rulemaking. 

First, amendments to sections 4 and 6 effect a dramatic increase 
in the President’s asserted control over regulatory outcomes — an 
increase that, in my judgment, requires congressional authorization 
that has not occurred. 

The second amendment threatens a revival of a discredited, re- 
markably expensive rulemaking procedure that delivers substantial 
control over the timing and cost of rulemaking into the hands of 
private parties, just those whose dangerous activities proposed reg- 
ulations are generally intended to limit. 

So first as to presidential control of rulemaking agendas. 

The regulatory plan was first rationalized as an aid to the polit- 
ical heads of administrative agencies, requiring career staff to re- 
veal their priorities and plans for rulemaking to agency leadership 
in the same way that the annual budget process does. It, I think, 
is sensible in that respect. It injects the agency’s political leader- 
ship into the picture before matters get set in concrete. While there 
have been some hints that it might be used for presidential control 
over the years, trying to follow that issue I have never heard a 
whisper of it until this Order. 

President Bush’s Order purports to confer legal authority on a 
junior officer in each agency, whose identity has to be coordinated 
with OIRA, to control the initiation of agency rulemaking and, it 
seems to be intended, its continued processing in the agency. Con- 
ferring this kind of authority is Congress’s business, not the Presi- 
dent’s, and I would urge you not to do it. It diffuses political au- 
thority within the agency that you would generally entrust to the 
agency head. 

Congress, as well as the President, has political relationships 
with the agency head. While the President can cashier an agency 
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head whose work he doesn’t like, that comes at high political cost, 
including having to get the Senate’s concurrence on a successor. 

A well-connected friend remarked to me “I have personally 
watched two agency heads tell the President to pound sand. They 
wouldn’t do what they told and the President knew they had the 
political capital to win.” Junior officers appointed under close 
White House supervision, knowing that they can he dismissed at 
any moment — that is what it means to be a presidential ap- 
pointee — don’t have this political capital. There isn’t much chance 
that firing them will have political costs for the White House. They 
are not ever going to be telling the President or OIRA to pound 
sand. 

There are a number of gaps in the Order that make this problem 
much worse, in my judgment. First, the Clinton Executive Order 
provided that the regulatory policy officer “shall report to the agen- 
cy head.” That language has been deleted from the Executive 
Order. Second, the amended Order doesn’t tell us what kind of 
presidential appointee the regulatory policy officer is to be. You 
have verbal assurances oh, it will be someone confirmed by the 
Senate, albeit not for that purpose. Here is a road around con- 
straints that the Constitution insists upon, that people who exer- 
cise major authority in Government can do so only with the Sen- 
ate’s blessing, as well as the President’s. The consequence is di- 
vided Administration within each agency, with real power vested in 
a shadow officer who answers basically to the President, not to the 
agency head. 

Ms. Sanchez. Mr. Strauss, you have hit your time. If you could 
just conclude briefly. 

Mr. Strauss. Okay. 

So let me conclude, if I may, with a suggestion for you. It seems 
to me that this is a simple affront to two of Congress’s responsibil- 
ities: to confer organization and authority on elements of Govern- 
ment by enacting statutes, and to approve in the Senate all ap- 
pointments to high office. You couldn’t change it directly, that 
would encounter a presidential veto, but maybe there are the do 
not spend riders for appropriations measures that have been used 
in the past that could be employed to keep the President from pay- 
ing salary to persons who are doing work that you have not des- 
ignated for those persons to do. 

In my printed remarks, I also address the question of formal 
rulemaking, and I would be happy to address that in question and 
answers. 

[The prepared statement of Mr. Strauss follows:] 

Prepared Statement of Peter L. Strauss 

President Bush’s recent amendments to Executive Order 12866Thank you very 
much for inviting me to testify before you today. I am a scholar of administrative 
law, who has had the privilege of teaching that subject at Columbia Law School for 
the past 36 years and who for two years in the 1970’s had the honor of serving as 
the first General Counsel of the Nuclear Regulatory Commission. I was later Chair 
of the ABA’s Section of Administrative Law and Regulatory Practice, a consultant 
to the ABA’s Coordinating Committee on Regulatory Reform, and long-time chair of 
the Section’s Rulemaking Committee. My 1984 analysis of agency relations with the 
President won its annual prize for scholarship. I have continued since then to write 
about separation of powers and, in particular, the President’s constitutional rela- 
tionship to the agencies on which Congress has conferred regulatory authority. At- 
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tached to this testimony is the current draft of my most recent writing on this sub- 
ject, an essay to be published this summer by the George Washington Law Review 
entitled “Overseer or ‘The Decider’ — The President in Administrative Law.” This 
draft will have to be revised in light of the executive order you are hearing about 
today, but its bottom line will not. Our Constitution is very clear, in my judgment, 
in making the President an overseer of all the varied duties the Congress creates 
for government agencies to perform. Yet our Constitution is equally clear in permit- 
ting Congress to assign these duties to them and not to the President. He is not 
“the decider,” but the overseer of decisions by others. When the President fails to 
honor that admittedly subtle distinction, he fails in his constitutional responsibility 
to “take Care that the Laws be faithfully executed.” The assignment of decisional 
responsibility to others is a part of those laws to whose faithful execution he must 

dur subject is Executive Order 13422, 72 Fed. Reg. 2763 (January 23, 2007), that 
amends the long standing Executive Order 12866, concerning regulatory planning 
and review. Others here today may speak to those elements of the order that reach 
guidance documents, another of its important elements, and that heighten the speci- 
ficity of the analysis the order requires agencies to perform. I will leave those ele- 
ments largely to them. Let me say only, as a long-time advocate of the proper use 
of guidance to help the public deal with agency regulatory standards, that I find 
the extension of the order to guidance documents possibly troubling only in its de- 
tails. As a long-time supporter, as well, of the President’s constitutional authority 
and wisdom in commanding regulatory analyses in connection with important 
rulemakings, I find that heightened specificity troubling only insofar as it may be 
administered to require agencies to decide matters on the basis of factors Congress 
has not authorized them to consider. 

In these remarks I want to address two other aspects of the order, that I find par- 
ticularly troubling — first, enhancements to the existing provisions respecting the 
regulatory planning office and officer that amended § 4(c)(1) of E.O. 12866 by adding 

Unless specifically authorized by the head of the agency, no rulemaking shall 
commence nor be included on the Plan without the approval of the agency’s Reg- 
ulatory Policy Officer, 

and § 6(a)(2) of EO 12866 by adding 

Within 60 days of the date of this Executive order, each agency head shall des- 
ignate one of the agency’s Presidential Appointees to be its Regulatory Policy Of- 
ficer, advise 0MB of such designation, and annually update 0MB on the status 
of this designation. 

and second, an entirely new idea added to § 6(a)(1) of EO, requiring that 

In consultation with OIRA, each agency may also consider whether to utilize for- 
mal rulemaking procedures under 5 U.S.C. 556 and 557 for the resolution of 
complex determinations. 

Both additions threaten to disturb the difficult but necessary balance between 
politicians and experts, between politics and law, that characterizes agency rule- 
making. The first threatens a dramatic increase in presidential control over regu- 
latory outcomes, to an extent Congress has not authorized and in my judgment 
must authorize. The second threatens redeployment of a discredited, remarkably ex- 
pensive rulemaking procedure that delivers substantial controls over the timing and 
cost of rulemaking into the hands of private parties — notably, I fear, those whose 
dangerous activities proposed regulations are intended to limit. 

I. PRESIDENTIAL CONTROL OF RULEMAKING AGENDAS 

When President Reagan elaborated the idea of a regulatory agenda in Executive 
Order 12498, ^ Christopher DeMuth, who had responsibilities for these issues in his 
administration, characterized it as essentially an aid to the political heads of admin- 
istrative agencies — requiring career staff to reveal their priorities and plans for rule- 
making to agency leadership, just as the annual dollar budget process does, and con- 
sequently injecting the agency’s political leadership into the picture before matters 
got set in bureaucratic concrete. Seen in this way, the measure supported Congress’s 
assignments of responsibility — it is, after all, on the agency’s political leadership 
alone that Congress’s statutes confer the power to adopt rules. To judge by its own 
actions in measures like the Regulatory Flexibility Act, Congress like the private 
community was also attracted by the transparency and added opportunities for 


A predecessor provision may be found in President Carter’s E.O. 12044. 
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broad public participation early notice of rulemaking efforts would provide. Presi- 
dent Clinton’s Executive Order 12866 continued and in some ways strengthened this 
measure, requiring agencies to designate a regulatory policy officer who would co- 
ordinate general issues under the Executive Order — in effect he the agency’s des- 
ignated contact person for the 0MB Office of Information and Regulatory Affairs 
(OIRA). While there were hints that it might he used to effect presidential control 
over agency policy choices, after years of paying fairly close attention to this ques- 
tion in my scholarship and professional associations, I have never heard that that 
had happened. On specific issues of importance to him, as Dean Elena Kagan of 
Harvard has detailed. President Clinton through his domestic policy office — not 
OIRA — would issue directives to particular agencies on particular issues of impor- 
tance to his program. President Bush’s first head of OIRA, John Graham, initiated 
a practice of occasional “prompt letters” publicly directing agency attention to mat- 
ters that he concluded might warrant regulation. But a general centralization of ac- 
tual control over regulatory agendas, so far as I could tell, was never effected. Until 
this order. 

President Bush’s order purports to confer authority on a junior officer in each 
agency, whose identity must be coordinated with OIRA, to control the initiation of 
agency rulemaking and, it seems to be intended, its continued processing within the 
agency. I would have thought conferring this kind of authority Congress’s business, 
not something the President is authorized to accomplish on bis own say-so. And if 
Congress were to ask my judgment about such a step I would call it unwise — as a 
diffusion of political authority within the agency, that Congress generally entrusts 
to the agency head. While legislation may permit the head to subdelegate some of 
her authority to persons she trusts and will take responsibility for, it wisely has 
rarely if ever permitted suhdelegation of ultimate control over rulemaking, and it 
certainly would be unwise to permit that to persons who are controlled by others 
outside the agency. Congress as well as the President has political relationships 
with the agency head. While the President has a formal capacity to discipline agen- 
cy heads whose work displeases him, that capacity is sharply limited by the political 
costs of doing so — including the necessity of securing senatorial confirmation of a 
successor. As a well-connected friend of mine recently remarked, 

I personally have watched two agency heads tell the President to pound sand — 
they wouldn’t do what they were told and the President knew they had the po- 
litical capital to win. 

Junior officers, given their responsibilities in a process under close White House su- 
pervision, knowing as “presidential appointees” that they can be dismissed at any 
moment, and lacking both this political capital and much prospect that their dis- 
missal would have, in itself, political costs for the White House, are not ever going 
to be telling the President or OIRA to pound sand. 

A number of gaps in the order make this problem, in my judgment, a lot worse. 

• First, the Clinton executive order reinforced ordinary agency hierarchy hy 
providing in § 6(a)(2) that the regulatory policy officer “shall report to the 
agency head.” That language has been omitted. Now it is at least ambiguous 
to whom the RPO reports. Anyone aware of the change — the agency head, for 
example — will know that this mandatory relationship has been eliminated. 

• Second, the amended order now requires that the “policy officer” be a “presi- 
dential appointee,” but it doesn’t tell us what kind of presidential appointee — 
one who must also be confirmed by the Senate? One the President can name 
without need for confirmation? Perhaps a non-career officer in SES, whose ap- 
pointment occurs only after White House clearance and with a presidentially- 
signed commission? If it is either of the latter, then the President has found 
his way around the constraints the Constitution insists upon, that people who 
exercise major authority in government can do so only with the Senate’s 
blessing as well as his. Then it becomes obvious that the President has cre- 
ated a divided administration within each agency, with real power vested in 
a shadow officer who essentially answers only to him. As my friend also re- 
marked, this would be “disastrous.” 

First as a practical matter it takes regulatory power away from the head 
of the agency where Congress has vested it. Second, it continues the po- 
litical accretion of power in the bureaucracy of the White House, away 
from public scrutiny. But, the worst part from my vantage point is that 
it treats the agency as a conquered province — the career staff is explicitly 
told it is distrusted and is not to make recommendations to the agency 
head but to the White House’s political officers. That in turn destroys 
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communication between the staff and the political level of the agency. 
And, the agency is quite ineffective when that happens. 

• Third, it is unclear to what extent the new controls extend to the independent 
regulatory commissions. Section 4’s language, including the requirement that 
“Unless specifically authorized by the head of the agency, no rulemaking shall 
commence nor be included on the Plan without the approval of the agency’s 
Regulatory Policy Officer,” is explicitly applicable to independent regulatory 
commissions. Section 6, that defines the regulatory policy officer’s appoint- 
ment, is not. As a legal requirement of agencies Congress has chosen to con- 
stitute as independent regulatory commissions, this is truly extraordinary. 

• The final gap I want to note for you, one of signal importance in my judg- 
ment, concerns political access. Among the elements that have made the Ex- 
ecutive Order regime acceptable to Congress, and I might add to much of the 
academic community, are the commitments it contains to a professionalized, 
unusually transparent and apolitical administration. Oral contacts with out- 
side interests are limited to OIRA’s senate-confirmed Administrator or his 
particular designee; agencies attend any meetings with outsiders; written 
communications from outsiders are also logged; and all of this information is 
publicly disclosed. My understanding is that Congress has properly insisted 
on these elements of transparency, as a condition of its acceptance of this gen- 
erally valuable regime. The OIRA website, within a generally closed White 
House environment, has heen a remarkable monument to the worth of this 
insistence.^ The professional qualities, too, of OIRA’s staff, and the striking 
qualities of its leadership over time, have offered reassurance. Notice that 
none of these constraints are made applicable to the Regulatory Policy Officer 
or his office. 

So the President has attempted to do by executive order something that, in my 
judgment, can only be done by statute. Moreover, in doing so he threatens excessive 
politicization of agency rulemaking, the subversion of a public process by back-cor- 
ridor arrangements, and compromising the lines of authority Congress has created. 
These officers will, in practice, be answerable only to him, as is underscored by the 
disappearance of “shall report to the agency head” from § 6(a)(2). Their conversa- 
tions with him, his lieutenants, and any political friends he may send their way will 
be invisible to us. 

You will likely hear from the other side that the President is, after all, our chief 
executive, that our Constitution embodies the judgment that we should have a uni- 
tary executive, and so even if the result were to convert agency judgments about 
rulemaking into presidential judgments, that would only be accomplishing what the 
Constitution commands. This is the subject of the writing I have attached to this 
testimony. In my judgment it is not only an erroneous argument, but one dangerous 
to our democracy. The President is commander in chief of the armed forces, but not 
of domestic government. In domestic government, the Constitution is explicit that 
Congress may create duties for Heads of Departments — that is, it is in the heads 
of departments that duties lie, and the President’s prerogatives are only to consult 
with them about their performance of those duties, and to replace them with senato- 
rial approval when their performance of those duties of theirs persuades him that 
he must do so. This allocation is terribly important to our preservation of the rule 
of law in this country. The heads of departments the President appoints and the 
Senate confirms must understand that their responsibility is to decide — after appro- 
priate consultation to be sure — and not simply to obey. We cannot afford to see all 
the power of government over the many elements of the national economy con- 
centrated in one office. 


2 This is not the setting to explore the accounts I am beginning to hear of increasing, and in 
my judgment, regrettable, politicization and transparency violations in OIRA functioning — for 
example, deliberate holding back the clock on formal submission of agency proposals to OIRA, 
so that negotiations and “adjustments” can be complete before the transparency provisions of 
EO 12866 kick in. See United States General Accounting Office, Report to Congressional Re- 
questers, "RULEMAKING, OMB’s Role in Reviews of Agencies’ Draft Rules and the Trans- 
parency of Those Reviews” GAO-03-929, September 2003, pp. 47-48. When evidence of OIRA 
changes has been available, it has been available to assist reviewing courts in determining 
whether agencies have themselves reached the decisions statutes commit to their responsibility, 
and done so only on consideration of the statutorily relevant factors. See Riverkeeper, Inc. v. 
EPA, No. 04-6692-ag(L), 2007 U.S. App. LEXIS 1642 (2d Cir. Jan, 25, 2007), where the pub- 
lished documents showed 58 “major” changes having been made “at the suggestion or rec- 
ommendation” of OIRA at the proposal stage, and 95 “major” changes made “at the suggestion 
or recommendation” of OIRA in the rule as finally promulgated. 
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Professor Peter Shane, a highly respected scholar of the presidency and a former 
lawyer in the Office of Legal Counsel, put the matter this way in a recent discussion 
of President Bush’s use of signing statements, which I know is not our subject 
today. 

The Bush Administration has operated until recently in tandem — can there 
be a three-part tandem? — with Republican Congresses and a Supreme Court 
highly deferential to executive power. ... It has not only insisted, in theory, 
on a robust constitutional entitlement to operate free of legislative or judicial 
accountability, but it has largely gotten away with this stance. And that suc- 
cess — the Administration’s unusual capacity to resist answering to Congress 
and the courts — has fed, in turn, its sense of principled entitlement, its theory 
that the Constitution envisions a Presidency answerable, in large measure, to 
no one. 

Critics of the Administration have not infrequently charged that the Adminis- 
tration’s unilateralism is antagonistic to the rule of law. After all, the ideal of 
a “government of laws, not of men” seems conspicuously at odds with a Presi- 
dent’s expansive claims of plenary authority. But no sane President claims to 
be above the law and, indeed. President Bush takes pains repeatedly to defend 
his controversial actions as legal, including the widespread warrantless elec- 
tronic surveillance of Americans, the incarceration of U.S. citizens as enemy 
combatants, and the intense interrogation of detainees in Iraq and Afghanistan. 
I doubt that President Bush thinks himself antagonistic to the rule of law; he 
just has a different idea of what the rule of law consists of. But what the Ad- 
ministration seems to believe in is a version of the “rule of law” as formalism. 
It is the rule of law reduced to “law as rules.” Under the Bush Administration’s 
conception of the rule of law, Americans enjoy a “government of laws” so long 
as executive officials can point to some formal source of legal authority for their 
acts, even if no institution outside the executive is entitled to test the consist- 
ency of those acts with the source of legal authority cited. . . . 

The Bush signing statements, like the doctrines they advocate, are a rebuke 
to the idea of the rule of law as norms or process. They are a testament to the 
rule of law as law by rules, preferably rules of the President’s own imagination. 

This executive order is cut from the same cloth. 

What might Congress do about this? This looks like a simple affront to two of 
Congress’s responsibilities — to confer organization and authority on elements of gov- 
ernment by enacting statutes, and to approve (in the Senate) all appointments to 
high office (thus creating one of the Constitution’s many checks on unilateral au- 
thority in any branch). Change here, though, would likely encounter a presidential 
veto. Can you find a way to avoid that? There remains the power of the purse. While 
the use of “do not spend” riders in appropriations measures has often been criti- 
cized, perhaps this is a setting in which such a rider would be appropriate, attached 
to a budget the President will find himself compelled to sign. Why should Congress 
tolerate the expenditure of government funds to pay the salary of one whose powers 
it has not authorized, and whose functioning can prove destructive of the public in- 
stitutions it has worked to create? 

II. OUTSIDER CONTROL OF RULEMAKING 

I can be much briefer in addressing the provision of the executive order that in- 
vites agencies to “consider whether to utilize formal rulemaking procedures under 
5 U.S.C. 556 and 557 for the resolution of complex determinations,” “in consultation 
with OIRA.” This is permissively worded, but one must wonder how permissive its 
implementation will be. And the point to note is that the difference between “formal 
rulemaking procedures under 5 U.S.C. 556 and 557” and the notice-and-comment 
procedures agencies generally employ, is that the former put rulemaking under the 
procedural control of an administrative law judge, a person trained in trials not pol- 
icy-setting, and confer on participants in the rulemaking the kinds of rights parties 
to trials have — rights to put on witnesses, engage in cross-examination, and in other 
ways slow rulemaking down and add to its internal costs. It is, simply, the delivery 
of the henhouse to the foxes. 

Experience with on-the-record rulemaking led to its virtual abandonment decades 
ago, and for good reason. Those familiar with the process have recognized for 40+ 
years that it is simply too clumsy to work except in very isolated instances. In its 
1973 judgment in U.S. v. Florida East Coast Rwy, 410 U.S. 224, the Supreme Court 
essentially ruled that agencies did not need to use it in the absence of the clearest 
of statutory instructions. Congress hasn’t been giving those instructions, and agen- 
cies haven’t been using that process ever since, and for good reason. Experience has 
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taught us that the use of formal rulemaking is cumbersome and out of all proportion 
to its benefits because trial-type hearings are poorly suited for determinations that 
turn on policy judgments, and too subject to unwarranted extension and complica- 
tion by the participant parties. Why, then, revive it now? Just to help one’s friends 
slow things down — throw a good dose of sand into the gears of rulemaking? 

Thank you for the opportunity to address you today. I would be happy to answer 
any questions you might have. 

Ms. Sanchez. Thank you, Professor Strauss. 

I want to thank all of the panelists for testifying today, and I 
want to remind you that your full written statements will he placed 
into the record. 

We are now going to proceed with questions under the 5-minute 
rule, and I will begin hy recognizing myself for 5 minutes. 

Mr. Aitken, you noted that Executive Order 13422 encourages 
rulemaking agencies to consider using the Administrative Proce- 
dure Act’s formal rather than informal rulemaking procedures for 
the agency’s resolution of complex determinations. Why do you 
think that that encouragement is necessary? 

Mr. Aitken. Thank you for your question. 

The reason that that provision is in the Executive Order is sim- 
ply to remind agencies that under the Administrative Procedure 
Act, they have a tool in their tool belt that they can use to resolve 
complex determinations. As I mentioned in my prepared testimony, 
that provision has been in the Administrative Procedure Act for 
decades. Agencies have been able to use that authority for decades, 
and the Executive Order simply reminds the agencies of this au- 
thority and encourages them to consider it. 

Ms. Sanchez. But is there any evidence to the contrary that they 
don’t use the formal rulemaking procedures when appropriate and 
necessary? 

Mr. Aitken. I don’t think the Executive Order is premised on a 
view that agencies were using it insufficiently; it simply reminds 
agencies that there is a provision in the APA that is available for 
their use if they believe it is appropriate. 

Ms. Sanchez. Okay, thank you. 

Professor Katzen, what do you believe Congress should do about 
this Executive Order? Congress, as Professor Strauss suggested, 
could put a rider on OMB’s or an agency’s appropriation prohib- 
iting the implementation of the Order, or is there something else 
that Congress can do? 

Ms. Katzen. As an alum of 0MB, I am always somewhat nerv- 
ous about talking about riders on spending bills. 

I think, first and foremost, you have done the right thing by call- 
ing a hearing. Oversight by Congress is incredibly important and 
has not been in vogue for the last several years, blowing that you 
will be held accountable and asked why is this section in there, 
what does that section do, what is the problem, has a very salutary 
effect. I also believe that Dr. Copeland has put his finger on some- 
thing with respect to the appointments power and Senate confirma- 
tion. I personally believe that if you are going to hold the position 
of regulatory policy officer as it is described in here and not be re- 
porting directly to the head of the agency, which was the way we 
had structured the job, then it would be appropriate for the Senate 
to inquire as to both the competence and the temperament and per- 
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haps the regulatory philosophy of the person who would hold that 
job. And so I would use the power of appointment. 

Authorizing Committees could also do legislative work. As I said, 
these are the agencies. These are not free agents. They do what 
Congress has told them to do, and if Congress says that a factor 
is to be — is irrelevant or not to be considered, the agencies will fol- 
low and the Executive Order as originally structured said “subject 
to existing law,” that means subject to what you all say. So I would 
use those routes. 

Ms. Sanchez. I appreciate your answer. 

Mr. Noe, will Executive Order 13422, as asserted by New York 
Times columnist Paul Krugman, “make it easier for political ap- 
pointees to overrule the professionals, tailoring Government regula- 
tions to suit the interests of companies,” and if not, please explain. 

Mr. Noe. Madame Chair, I think the answer is no because I 
think that the changes that are made, for example, to the provi- 
sions on regulatory policy officer are insignificant, other than cre- 
ating greater, not less, political accountability. 

This position was created by the Clinton Order. There was no 
constraint on who could serve as a regulatory policy officer. You 
could have had someone who was non-accountable to the Congress 
serve in that position. Under the change, the benefit for Congress 
will be that person will serve in a congressionally created position 
that is typically subject to Senate confirmation, and typically en- 
gages with the Congress in oversight. So I think as far as oversight 
committees go, this Executive Order is good news. 

Ms. Sanchez. Professor Katzen, I notice that you did not seem 
to agree. Could you just briefly respond to that? 

Ms. Katzen. Under the Clinton Order, the regulatory policy offi- 
cer had to report directly to the agency head. That was the ac- 
countability within the agency. 

Ms. Sanchez. Okay, thank you. 

I would now like to recognize the Ranking Member of my Sub- 
committee, Mr. Cannon, for 5 minutes. 

Mr. Cannon. I think we have identified the problem, and it is 
not you, Ms. Katzen, it is the mic — the button. We are going to 
have to get that fixed. 

It has been very interesting hearing, a little more animated than 
I would have guessed at the outset. We have Dr. Copeland, who is 
very jealous of Congress’s prerogatives and his comments were di- 
rected that we have two people that have the view that Govern- 
ment and bureaucracy has a tendency to perpetuate itself and 
sometimes perpetuate stupidity. We have two people. Professor 
Katzen and Professor Strauss, who believe that bureaucracy should 
be a counterweight to the role of the President. And of course, that 
is, at least in this given presidency, you have some conflict with the 
stayed problems that this Administration has decided exist within 
the regulatory context. I personally served in an agency. I had 100 
lawyers who worked for me. We developed regulations and I have 
the greatest respect for civil servants. The problem is civil servants 
are part of bureaucracy, and bureaucracies don’t change very 
quickly. 

So what we are dealing with here, it seems to me at a higher 
level, is how we deal with a world that has changed radically 
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around us and has resulted in a proliferation of Government law 
in the context where we don’t have — we, that is, Congress, does not 
have the kind of controls that these — Professor Katzen and Pro- 
fessor Strauss and Dr. Copeland are insisting are important here. 

Let me just — one example that I had, a political friend came in 
and told me that I should take the Code of Federal Regulations 
into my next meeting. I said, do you know how tall that is? And 
then he raised his arm about six feet high, and I said when was 
the last time you saw the Code of Federal Regulations? I brought 
him down here and showed him our library — Majority’s library. 
Our library, I guess, but in their side. He was dumbfounded. He 
was absolutely dumbfounded because — I don’t know what it is, but 
my guess is that if you stack the Code of Federal Regulations up 
it would be about 25 or 30 feet, far more than what he had antici- 
pated, and that doesn’t include the guidance documents and the in- 
formal guidance which never gets in a document. What we have 
here is a Government that has vastly insinuated itself in the fabric 
of American life. And Professor Strauss, you mentioned that we are 
dealing with dangerous people who we have to control. Granted, 
there are people who will take advantage. We need sometimes to 
have some control, especially — well, there are some things we need 
to control and probably some things that we just interfere with and 
cause pain and suffering by trying to control. 

And so what I would hope — we have worked together over a long 
period of time, many of us, on the APA. Many of these issues are 
going to be — are issues that we need to look at from the very high- 
est level. In other words, there are differences that are very appar- 
ent in this discussion and I think those are legitimate differences, 
but we need to take a look at how we actually govern ourselves and 
look back at the APA to get some guidance. 

We need to come up with a thoughtful bipartisan new approach 
to the APA that will allow us to deal with this much more complex 
world that we are engaged in, because really what we are talking 
about here — I mean, for people who don’t understand this discus- 
sion, we are not talking about regulations. We are not talking 
about law. We are not talking about that law which is passed by 
Congress and signed by the President. We are talking about guid- 
ance when a company or a person has a problem understanding 
what a regulation means in his evolving business environment or 
other environment in his life, and he says tell me what this means. 
And that answer can come from a bureaucrat in a regional office 
who may not want to be bothered, or it can come through a process 
that evolves into a directive that has profound influence. And in 
the world today with oil at 70, 80, 90, maybe at some point in the 
future $100 a barrel, that drives issues and creativity and that is 
just one of the many things that are happening in our society. 
Communication has evolved rapidly. That drives innovation and we 
find ourselves regulating in a context of a presumed danger, when 
at the same time we have great opportunities for a better society. 

And so I am — I actually very rarely do this. I have lectured and 
I apologize, but what I hope comes out of this discussion is that in- 
stead of blaming this President — and by the way. Professor Katzen 
and Professor Strauss, your comments were well-taken and I ap- 
preciate them, and you have educated me on the subject. But this 
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seems to be a canard. It seems to be off the track of what we need 
to do as a Committee, and Dr. Copeland, from your perspective, we 
need — and others in the audience, we need to deal with a world 
that is different, entirely different from the world that we inherited 
10 or 20 or 45 years ago, 44 years ago when we passed the APA 
the first time 

Ms. Sanchez. The gentleman’s time has expired. 

Mr. Cannon. I thank the gentlelady for indulging me, and yield 
back. 

Ms. Sanchez. Thank you. 

The gentleman from Michigan is recognized. 

Mr. Conyers. I thank the gentlelady and Chair. 

The gentleman from Utah can tell the witnesses that he doesn’t 
lecture very often, but you know, we are on the Committee, Chris. 
We know a lot better than that. And we enjoy your criticisms and 
comments. 

I would ask unanimous consent to place into the record Paul 
Krugman’s “New York Times” column of February 5, 2007. 

Ms. Sanchez. Without objection, so ordered. 

[The information referred to follows:] 
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Mr. Conyers. And I hate to read the last two sentences, because 
we may get another lecture before this hearing is over. 

“What’s truly amazing is how far back we’ve slid in such a short 
time. The modern civil service system dates back more than a cen- 
tury; in just six years the Bush administration has managed to 
undo many of that system’s achievements. And the Administration 
still has two years to go.” 

You know, this brings in the notion of conservatism, contracting, 
and I need some guidance from some of our witnesses. We have got 
the appropriations process, passing laws, confirmation proceedings, 
and any succeeding President can revoke any Executive Order that 
he or she chooses. Those aren’t a very tasty set of options to me. 
What do you think. Professor Strauss? Is there — it seems like we 
are something like in the position of trying to get out of Iraq. We 
don’t want to cut off the funds. We are — we want to pass non-bind- 
ing resolutions. We want to voice our opposition. 

Mr. Strauss. I find a lot of merit in that analogy, unhappily. I 
think you are stuck. I mean, if you were to take the position which, 
in my judgment, is the right position, that authorizing someone in 
Government to act with the force of law, which is what this Execu- 
tive Order does for the regulatory policy officer, is something that 
only Congress can do and the President can not do. You are not in 
the position of being able to undo that by a simple statute unless 
you can get it past a presidential veto, which as I read the news- 
papers, my guess is you can not. So then you are left with a series 
of unpalatable other alternatives. I don’t, myself, like appropria- 
tions riders at all. I think they have been misused in the past, 
but 

Mr. Conyers. I don’t even think we can sue in court, unless it 
is a constitutional issue. 

Mr. Strauss. I don’t know how. 

Mr. Conyers. How did you find this subject matter to start the 
hearing off on administrative law? I mean, this is more difficult 
than most of the other issues that we handle. I am wondering — 
perhaps a very detailed examination of this is going to make it 
clear to the public. I mean, this may be another case for public sen- 
timent to kick in, because most people of course haven’t the va- 
guest idea that this has occurred. 

Mr. Strauss. Newspaper reporters tend to describe stories about 
process, as one did to me in the work-up of this occasion, as three 
bowlers. That is to say, the reader’s face will predictably plop in 
the oatmeal three times before they finish the story. I don’t know 
that it will be easy to make it into 

Mr. Conyers. Dr. Copeland, what is your diagnosis here? 

Mr. Copeland. I would refer to a document that was prepared 
by a colleague of mine at CRS, TJ Halstead, on Executive Orders, 
and he mentions previous instances where Congress has revoked 
them, most recently Executive Order 12806, where Congress re- 
voked an Order by President George H.W. Bush to establish a 
human fetal tissue bank for research purposes. To effectuate this 
repeal. Congress simply directed that “The provisions of Executive 
Order 12806 shall not have any legal effect.” While this seems to 
be the most recent action, there have been numerous similarly re- 
voked Executive Orders. 
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So there is precedent for Congress revoking Executive Orders. 

Ms. Sanchez. The time of the gentleman has expired. 

Mr. Conyers. Thank you. 

Ms. Sanchez. Thank you. 

I now recognize the gentleman from Georgia, Mr. Johnson, for 5 
minutes. 

Mr. Johnson. Thank you. I have got some questions, Mr. Noe. 

You were quoted in the Washington Post as saying that the con- 
troversy about this new Executive Order is “a tempest in a teapot.” 
Given that the Order appears to create a cadre of presidentially ap- 
pointed regulatory police officers who no longer report to the agen- 
cy heads who designate them, how can this be considered a “tem- 
pest in a teapot”? Isn’t it more serious than that, more fundamen- 
tally earth-shaking than that? 

Mr. Noe. Thank you for your question. Congressman. 

The reason I would call it a “tempest in a teapot” is because I 
think a lot of the concerns that were raised in the initial press re- 
ports were not based on a reading of the actual language of the 
Order, or an understanding of what was already in the existing Ex- 
ecutive Order that President Clinton issued. It was not based on 
an understanding that these regulatory policy officers were not cre- 
ated by President Bush, they were created by President Clinton, 
and 

Mr. Johnson. But this is a fundamental reordering of this Exec- 
utive Order, is it not? 

Mr. Noe. Well, sir, I think that the main change in that part of 
the Order is to say a regulatory policy officer, who admittedly was 
appointed by the agency head under the old Order, now actually 
had to be in a congressionally created position which is going to be 
more accountable politically and more accountable to congressional 
oversight, I would submit, than what was previously undefined. 
And that is what I mean when I say I think that there has been 
a lot of misunderstanding about these provisions, that when they 
are actually read closely I don’t think there is less political account- 
ability. I don’t there is anything new or radical. I actually think 
this could be used to provide greater accountability to the Con- 
gress, and I respect the importance of that, having worked in Con- 
gress as a staffer for 7 years. 

Mr. Johnson. Well, you were also quoted as saying that the Ex- 
ecutive Order promotes better informed and more accountable reg- 
ulatory decisions. Can you explain that a little more? 

Mr. Noe. Yes, sir. 

I think it is a real improvement over President Clinton’s Order 
to include guidance documents within the interagency review proc- 
ess, because I have seen many instances where businesses, small 
businesses especially where people can not keep up with these 
things, schools, farmers are hurt or affected by these things and 
they don’t have any idea that they are coming at them. They have 
no idea of how to access them. And I could tell you, just having 
heard a number of stories about this, that I think it is very impor- 
tant that that very important component of regulation is brought 
within the interagency review process. I think that is a big im- 
provement. 

Mr. Johnson. Professor Katzen, what is your response? 
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Ms. Katzen. Well, I find it ironic that on one hand they say it 
is not doing anything, and on the other hand they say it is doing 
something. I really don’t think they can have it hoth ways. 

On the guidance documents, they do not have the force and effect 
of law, but they do have an influence, and I am interested in the 
fact that in Mr. Aitken’s testimony he keeps referring back to the 
FDA guidance process. That process had Congress intimately in- 
volved. It was Congress that authorized the FDA to 

Mr. Johnson. By the way, Mr. Noe was here before you came in 
and he made sure to change that microphone. 

Ms. Katzen. I am not paranoid, it just doesn’t work. 

But Congress was the one that authorized the FDA to issue these 
guidance documents. Congress was the one that called for public 
participation. So if you are using the FDA guidance documents as 
a model, then Congress needs to be involved. Incidentally, Congress 
did not authorize 0MB to review those FDA guidelines that it au- 
thorized. What has been done here is like cherry picking, where 
they take what they like and they add to it what they really like, 
and they now have got a different kind of an animal. 

The bottom line is that Congress has to act. Congress has to be- 
come involved, and I think that whether it is looking at the APA 
generally or looking at the provisions of how the Executive Order 
is being implemented. Congress has a constitutional obligation and 
a constitutional role to play, and I encourage you to do it. 

Mr. Johnson. Professor Strauss, in your testimony 

Ms. Sanchez. The time of the gentleman has expired. 

Mr. Johnson. All right, thank you. 

Ms. Sanchez. It is now my pleasure to recognize the gentleman 
from Massachusetts, Mr. Delahunt, for 5 minutes. 

Mr. Delahunt. Thank you, Madame Chair. It is very reassuring 
to serve on this Committee under your leadership. 

Professor Katzen, it is good to see you once more. 

You know, I look at this in a larger sense. We have had an Ad- 
ministration that has spoken time and time again about this con- 
cept of — I think the term is unitary Executive power, which I view 
as a continuing encroachment on legislative authority. I see this 
just as another piece of that. Is that a comment that you would like 
to respond to. Professor Strauss? 

Mr. Strauss. I think you heard that from Professor Katzen as 
well. There has been 

Mr. Delahunt. I came too late for her testimony. 

Mr. Strauss. There has been a clear acceleration, and to be fair 
about it, this is a process that began with President Nixon, and 
since his Administration, President after President has done more 
and more to bring the bureaucracy within the political influence 
over the White House. I think what Mr. Cannon had to say in his 
statement has an awful lot of merit to it. 

The question for me is when you cross the line, you have some 
wish to have not only politics, but also expertise, and when what 
one sees is just politics, one gets 

Mr. Delahunt. Well, I think maybe, you know, the Ranking 
Member and I would agree on some of this. I think this is an insti- 
tutional — this is institutional combat, if you will. And I think we 
have got to be prepared to go to war. Enough is enough, and with- 
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out even getting into the merits of this particular Executive Order, 
because I think it is a statement as to whether this institution, the 
first branch of Government, has the capacity to retain its constitu- 
tional authority. And I would hope that, given the leadership of 
Congresswoman Sanchez, that there might exist the possibility of 
a discussion with the Executive Branch to determine what modi- 
fications ought to occur from the perspective of Congress as to this 
Executive Order, and if that just simply is not feasible, if it is not 
welcome by the Administration, then we ought seriously consider 
legislative action rescinding the Order. 

Mr. Cannon. Would the gentleman 

Mr. Delahunt. I yield to my friend from Utah. 

Mr. Cannon. Thank you. You know, we live in a very political 
world and we just lost on the Republican side and were much chas- 
tened. 

But let me just remind the gentleman that when you suggest we 
go to war over this issue that America has changed profoundly. Be- 
fore President Reagan, at the beginning of his Administration, the 
vast majority, over 60 percent of all people were employed by large 
corporations of over 5,000 employees. Today, the vast majority are 
employed by small companies. So what we are doing here, and 
what I hope this Committee will do over the long term, is create 
a context where Americans can thrive, and in this battle, we need 
to remember that this is not us against the President, although Dr. 
Copeland, as you are aware, I am keenly concerned with the pre- 
rogative — 

Mr. Delahunt. Reclaiming my time. 

I am not in disagreement and I clearly am sympathetic to, you 
know, the small business owner. I think Members of Congress are. 
That is not the issue here. 

The issue is whether this is appropriately within the prerogative 
of Congress pursuant to our constitutional authority, and if it is, 
I think that we can demonstrate as much sympathy and support 
for the small business community. This, to me, is a constitutional 
issue. It has got nothing to do with the merits of a particular Exec- 
utive Order. I mean, I am concerned. I mean, the — what was the 
book, the Imperial City. I mean, we had political appointees there 
that were running the Stock Exchange who didn’t have a degree in 
economics. You know, is there — I haven’t really — I will acknowl- 
edge that I haven’t read the Executive Order, but the idea of some 
sort of confirmation process by the Senate just to assure Members 
of Congress that we are getting people who have an expertise and 
are not just simply political appointees like we see. We have seen 
them in Iraq, we saw them in the aftermath of Katrina, and there 
was much to be revealed. 

I don’t mean to just beat up on the Bush administration, but 
they are handy right now. 

Ms. Sanchez. The time of the gentleman has expired. 

I would like to thank again all the witnesses for their testimony. 
Members may have additional written questions for our witnesses 
which we will forward to you and ask that you answer as promptly 
as you can so that they can be made part of the record. 

Without objection, the hearing record 

Mr. Delahunt. Madame Chair? 
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Ms. Sanchez. The gentleman is recognized. 

Mr. Delahunt. If I could ask for unanimous consent for an addi- 
tional minute. 

Ms. Sanchez. The gentleman 

Mr. Delahunt. I would like to congratulate the Chair for con- 
ducting her first hearing. You did it with your customary aplomh 
and professionalism, and I know I speak for Mr. Cannon. We all 
look forward to working with you. 

Ms. Sanchez. Thank you. 

As I was saying before I was so pleasantly interrupted, we will 
be submitting additional questions in writing. We ask that you re- 
spond to those questions so that they can be — as quickly as you can 
so that they can be made part of the record. 

Without objection, the hearing record will remain open until the 
close of business on Friday for the submission of additional mate- 
rials. 

[The material in the following list was submitted by the Minority 
for inclusion in the hearing record. The material is not reprinted 
in this hearing but is on file at the Subcommittee. The information 
referred to is as follows:] 

List of material submitted by the Minority for inclusion 

IN THE HEARING RECORD 

1. Food and Drug Administration Modernization Act of 1997, 21 U.S.C. § 371(h) 

2. “Food and Drug Administration Modernization and Accountability Act of 1997,” 
S. Rep. 105-43, at 26 (1997) 

3. Executive Order No. 13422, 72 Fed. Reg. 2763 et seq. (Jan. 23, 2007) 

4. Executive Order No. 12866, 58 Fed. Reg. 51,735-44 (Oct. 4, 1993) 

5. Executive Order No. 13258, 67 Fed. Reg. 9,385-86 (Feb. 28, 2002) 

6. Redline-strikeout version of E.O. 12866 as amended by E.O. 13422 

7. U.S. Office of Management and Budget Bulletin No. 07-07, “Final Bulletin for 
Agency Good Guidance Practices,” 72 Fed. Reg. 3,432—40 (Jan. 25, 2007) 

8. U.S. (jffice of Management and Budget, “Proposed Bulletin for Good Guidance 
Practices,” 70 Fed. Reg. 71866 et seq. (Nov. 30, 2005) 

9. U.S. Office of Management and Budget Circular A-4, “Regulatory Analysis,” 
(Sept. 17, 2003) 

10. U.S. Office of Management and Budget, “Stimulating Smarter Regulation: 2002 
Report to Congress on the Costs and Benefits of Federal Regulation,” (2002) 

11. U.S. Office of Management and Budget, “Draft 2002 Report to Congress on the 
Costs and Benefits of Federal Regulation,” 69 Fed. Reg. 15014 et seq. (March 
28, 2002) 

12. U.S. Office of Management and Budget Memorandum, “Economic Analysis of 
Federal Regulations under Executive Order No. 12866,” (Jan. 11, 1996) 

13. U.S. Office of Management and Budget, M-00-08, “(Guidelines to Standardize 
Measures of Costs and Benefits and the Format of Accounting Statements,” 
(March 22, 2000) 

14. Regulatory Program of the United States (April 1, 1990 March 31, 1991), at pp. 
653-54 

15. Appalachian Power Co. v. EPA, 208 F.3d 1015, 1019 (D.C. Cir. 2000) 

16. Robert A. Anthony, “Interpretive Rules, Policy Statements, Guidances, Manuals 
and the Like — Should Federal Agencies Use Them to Bind the Public?” 41 Duke 
L.J. 1311 (1992) 

17. Robert A. Anthony, “‘Interpretive’ Rules, ‘Legislative’ Rules and ‘Spurious’ 
Rules: Lifting the Smog,” 8 Admin. L.J. (Spring 1994). 

Ms. Sanchez. I thank everyone again for their time and pa- 
tience, and without objection, the hearing of the Subcommittee on 
Commercial and Administrative Law is adjourned. 

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.] 
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Post-Heaeing Questions and Responses for Steven D. Aitken, Acting Adminis- 
trator, Office of Information and Regulatory Affairs, Office of Manage- 
ment AND Budget 


Response of March 26, 2007 (hearing of February 23, 2007) 

QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ 
FOR STEVEN AITKEN, ACTING ADMINISTRATOR. OMB OIRA 

1 . Please explain how Executive Order i3422 was developed. 

Who originated the idea to make these changes to Executive Order 12866? 

How were the changes agreed upon? 

Were regulatory agencies consulted as part of this process? If so, please 
describe. 

A: The Executive Branch has a well-established, long-standing process for the Internal- 
Executive Branch coordination (review and comment) and submission to the White 
House of draft Executive Orders for the President’s consideration. This process is 
conducted under Executive Order No. 1 1 030, as amended. This process was followed in 
the development of Executive Order 13422. 

Regulatory agencies were consulted as part of the process. The coordination and 
submission of proposed Executive Orders to the White House involves discussions within 
and between Executive Branch agencies and offices that are of a predecisional and 
deliberative nature. The effectiveness of the executive order process depends on 
maintaining the confidentiality of these predecisional, deliberative discussions and 
materials. In order to preserve this confidentiality, I cannot indicate who suggested 
particular changes, or who was consulted during the process, or what those consultations 
consisted of 

Why were these revisions to Executive Order 12866 deemed to be necessary 
at this time? 

A: The primary purpose for the issuance of Executive Order 13422 was to amend 
Executive Order 12866 in order to establish an interagency review process for significant 
guidance documents, which would serve as a complement to OMB’s issuance of the Final 
Bulletin on Agency Good Guidance Practices. As I indicated in my testimony, the 
Bulletin and Executive Order are aimed at ensuring that significant agency guidance 
documents are developed through procedures that enstne quality, transparency, public 
participation, coordination, and accountability. 

As it was the case that Executive Order 12866 was being amended to establish the 
interagency review process for significant guidance documents, this provided an 
opportunity to make additional (non-guidance) amendments to Executive Order 1 2866 
that reflect good-government practices. 
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Was any explanation for Executive Order 13422 provided at the time it was 
issued? 

A: When the Executive Order and Bulletin were issued, the Office of Management and 
Budget briefed the press and congressional offices. 

2, Executive Order 13422 requires agencies’ regulatory policy officers to be 

presidential appointees. The executive order requires each “agency head” to 
“designate” one of the agency’s “presidential appointees” to be the agency’s 
regulatory policy officer. 

Why was this change made? 

A: As background, many of the Regulatory Policy Officers had already been Presidential 
appointees (and most if not all of these Presidential appointees held Senate-confirmed 
positions). The chief advantage of having a Presidential appointee serve as the 
Regulatory Policy Officer is that it ensures accountability with respect to this role. 

In the context, what does “agency head” mean? In cabinet departments, is 
it the secretary or the agency head within the department (e.g., the FAA 
within DOT)? 

A: The agency head is the official who is the head of the agency. In a Cabinet 
Department, the agency head is the head of the department. 

What does “presidential appointees” mean? For example, does it refer 
only to positions that are subject to Senate confirmation? Could the term 
also include noncareer Senior Executive Service employees who are 
appointed by the agency head after approval by the White House? 

A: The agency head may designate the agency's Regulatory Policy Officer from among 
those agency positions whose appointment is vested by law in the President. Congress 
may establish in statute Presidential appointees who are not Senate-confirmed, but as the 
Congressional Research Service explained in its report of February 5, 2007, “most major 
regulatory departments and ageneies have few (and in some cases, no) presidential 
appointees who are not Senate confirmed” (p.7). Such "political appointees" as non- 
career SES employees and Schedule C employees are appointed by the agency head, not 
by the President, and thus they are not Presidential appointees and may not bo designated 
as the agency's Regulatory Policy Officer. 


- 2 - 



110 


How much latitude will agency heads have in the designation of these 
officials? 


A: Executive Order 13422 places no restrictions on an agency head’s discretion in 
choosing which Presidential appointee within the agency to designate as the agency’s 
Regulatory Policy Officer. 

Executive Order 13422 deleted the sentence in Executive Order 12866 
specifying that regulatory policy officers “shall report to the agency head.” 
If not the agency head, to whom must these officers now report? 

A: The inference - that deletion of the “report to the agency head” phrase means that the 
Regulatory Policy Officer will no longer reports to the agency head - is incorrect. The 
deletion of this language does not change the fact that the Regulatory Policy Officer 
reports to the agency head. As before, the agency head continues to be the official who 
designates which official shall serve as the agency's Regulatory Policy Officer, and that 
designated official will continue to report to the agency head in performing this role, just 
as that official reports to the agency head in performing his or her other responsibilities. 

Please identify who ate the current regulatory policy officers in the 
agencies. Also, please indicate whether these officers are already political 
appointees? 

A: Below are the Regulatory Policy Officer designations that OIRA has received as of 
Friday, March 23, 2007, pursuant to and in accordance with Executive Order 13422 (as 
noted below, all but one of the designated officials are Presidentially-appointed, Senate- 
confirmed (PAS) positions). We are awaiting additional designations. 

Department of Agriculture: General Counsel (PAS) 

Department of Commerce: General Counsel (PAS) 

Department of Education: General Coimsel (PAS) 

Department of Energy: General Counsel (PAS) 

Department of Health and Human Services: Deputy Secretary (PAS) 

Department of Homeland Security: General Counsel (PAS) 

Department of Housing and Urban Development: General Counsel (PAS) 
Department of the Interior: Deputy Secretary (PAS) 

Department of Justice: Assistant Attorney General, Office of Legal Policy (PAS) 
Department of Labor: Assistant Secretary for Policy (PAS) 

Department of State: Assistant Secretary for Administration (PAS) 

Department of Transportation: General Counsel (PAS) 

Department of the Treasury: General Counsel (PAS) 

Department of Veterans Affairs: Deputy Secretary (PAS) 

Environmental Protection Agency: Deputy Administrator (PAS) 

Access Board: Chair (PA) 

Office of Federal Housing Enterprise Oversight: Director (PAS) 

National Archives and Records Administration: Archivist of United States (PAS) 


- 3 - 



Ill 


Social Security Administration: Commissioner (PAS) 

When Executive Order 13422 was issued, we did not have an up-to-date listing of the 
Regulatory Policy Officers. However, included among the Regulatory Policy Officers at 
that time were the following (all of whom continue to be the Regulatory Policy Officers 
at their agencies): 

Department of Commerce: General Counsel (PAS) 

Department of Health and Human Services: Deputy Secretary (PAS) 

Department of Homeland Security: General Counsel (PAS) 

Department of Justice: Assistant Attorney General, Office of Legal Policy (PAS) 
Department of Transportation: General Counsel (PAS) 

Given that Executive Order 13422 substantively expands the authority of 
these officers to control regulatory planning and output, should these 
officials be subject to a new Senate confirmation - even if they had 
previously been confirmed for another position? 

A: I am not sure that I would say that Executive Order 13422 “substantively expands the 
authority of [the Regulatory Policy Officers] to control regulatory planning and output.” 
In any event, the designation of officials as Regulatory Policy Officers pursuant to 
Executive Order 12866, as amended, does not require that these officials (in the case of 
PAS officials) be subject to a new Senate confirmation. PAS officials periodically are 
assigned additional responsibilities, either through statute, executive order, or otherwise, 
and my understanding is that the assignment of these additional responsibilities does not 
require that the officials be subject to a new Senate confirmation. 


3. In your testimony, you note that “in most if not all cases, an agency’s 

commencement of a rulemaking will be authorized or approved by an agency 
official who is subject to Senate confirmation.” 

Will all current policy officers who are presidential appointees be allowed 
to continue in those positions, or will some of them be replaced? 

A: As noted above, it is within the agency head’s discretion to select the agency’s 
Regulatory Policy Officer from among the Presidential appointees within the agency. As 
noted above, a number of the Regulatory Policy Officers that have been designated 
pursuant to Executive Order 13422 were already the Regulatoiy Policy Officers for their 
agencies. 

Will presidential appointees who are not Senate confirmed be allowed to 
be regulatory policy officers? 

A: Yes. The amendment made by Executive Order 13422 provides that the Regulatory 
Policy Officer must be a Presidential appointee. In relatively infrequent instances. 
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Congress has established in statute positions that are subject to Presidential appointment 
but not Senate confirmation (PA positions). But many Cabinet Departments have no PA 
positions, and have only Presidentially-appointed, Senate-confirmed positions (PAS), 
available for designation as the Regulatory Policy Officer. 

4. Executive Order 12866, as originally issued, provided that a regulatory 

officer’s duties were limited (e.g., “be involved” and “foster the development 
of rules). Executive Order 13422 now provides that “[ujnless specifically 
authorized by the head of the agency, no rulemaking shall commence nor be 
included on the Plan without the approval of the agency’s Regulatory Policy 
Office[r]..,,” 

Why were the powers of regulatory policy officers so significantly 
enhanced? 

A; 1 am not sure that 1 would say that Executive Order 13422 “significantly enhanced” 
the “powers” of the Regulatory Policy Officers. In any event, with respect to the 
inclusion of a rulemaking in the Regulatory Plan, Executive Order 12866 had previously 
provided that the Plan had to be “personally approved by the agency head.” The 
amendment made by Executive Order 13422 enables the agency head to rely on the 
agency’s Regulatory Policy Officer to approve the Plan. With rc.spcct to the 
commencement of a rulemaking, the requirement that the Regulatory Policy Officer 
approve its commencement — unless the agency head decides to authorize the 
Rilemaking’s commencement ~ ensures accountability. 

Pursuant to Executive Order 13422, may a regulatory policy officer 
prevent a proposed rule or final rule from being published in the Federal 
Register? 

A; Executive Order 13422 does not address the publication of a proposed rule or final 
rule in the Federal Register. In addition, with respect to a rulemaking’s commencement 
or inclusion in the Regulatory Plan, the amendment made by Executive Order 13422 
makes clear that the agency head may authorize its commencement or its inclusion. 

I also should note that the senior agency officials who are designated as Regulatory 
Policy Officers are likely to have additional authority at their agencies, beyond those set 
forth in Executive Order 13422. 
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5. Executive Order 13422 amends that part of Executive Order 12866 (requiring 
independent regulatory agencies to have regulatory plans) to now require the 
“regulatory policy office[r]” to approve items in the plan and the 
commencement of all rulemaking. 

Does Executive Order 13422 require independent regulatory agencies to 
have presidential appointees as regulatory policy officers? 

A: Agencies that are “independent regulatory agencies” under the Paperwork Reduction 
Act have not previously been required to have a Regulatory Policy Officer under 
Executive Order 12866, and the amendments made by Executive Order 13422 do not 
change this situation. The head of an “independent regulatory agency” may, but is not 
required to, designate a Regulatory Policy Officer. 

Will independent regulatory agencies now have presidential appointees 
controlling their rulemaking? 

A; As noted above, “independent regulatory agencies” under the Paperwork Reduction 
Act have not previously been - and are not now - required to have Regulatory Policy 
Officers. Executive Order 12866 had previously required that the agency head of the 
agencies, including the “independent regulatory agencies,” personally approve the 
agency’s Regulatory Plan. The amendment made by Executive Order provides the 
agency heads of the “independent regulatory agencies” with the option of either 
authorizing the Regulatory Plan (as before) or instead designating a Regulatory Policy 
Officer who would approve the Regulatory Plan. 

6. Section 5 of Executive Order 13422 provides that an agency, in consultation 
with OIRA, may consider utilizing formal rulemaking procedures under 
sections 556 and 557 of the Administrative Procedure Act. In your testimony, 
you noted that Executive Order 13422 “encourages rulemaking agencies to 
consider using the Administrative Procedure Act’s formal - rather than 
informal - rulemaking procedures for the agency’s resolution of complex 
determinations.” 

Are not agencies already authorized to use formal rulemaking when they 
deem it necessary? 

A: Yes. 


If so, why was this authorization set forth in Executive Order 13422? 

A: This amendment to Executive Order 12866 serves to remind agencies of a rulemaking 
authority that they have possessed, and continue to possess, under the Administrative 
Procedure Act. 
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In light of the fact that formal rulemaking procedures - because of their 
cumbersomeness and cost - are generally not the preferred way to issue 
rules, why would an agency choose that route? Please provide examples 
of where formal rulemaking may be appropriate. 

A: I do not have an example of when formal rulemaking might be the best approach to 
rulemaking. In general, as the amendment in Executive Order 13422 indicates, such 
procedures may be valuable where there are complex determinations for the agency to 
resolve in the rulemaking. As noted above, this amendment to Executive Order 12866 
serves as a reminder to agencies of a rulemaking tool that is available. 


7. What does “specific market failure” mean in the context of Executive Order 
13422? 

A: The market failure referenced in Executive Order 13422 is not a new concept. It is the 
same concept of market failure that was referenced in Executive Order 12866 as it was 
issued by President Clinton in 1993; that was discussed in then-OIRA Administrator 
Katzen’s 1996 “Memorandum re; Economic Analysis of Federal Regulations Under 
Executive Order No. 12866”; and that was discussed in the 2003 proposed and final 
versions of 0MB Circular A-4 for Regulatory Analysis. The major types of market 
failure include externality (environmental problems being the classic example), market 
power, and inadequate or asymmetric information. A fuller discussion of market failure 
is found in the 1996 OIRA Memorandum and in Circular A-4. 


8. With respect to Executive Order 13422’s requirement that an agency identify 
a “specific problem” to warrant new agency action, how much specificity will 
agencies have to provide in order to satisfy this requirement. For example, if 
EPA issues a proposed rule intended to reduce cancer risks in the future, does 
that explanation satisfy the requirement that the agency identify a “specific 
problem?” 

A: The agencies should provide sufficient specificity so as to inform the public, the 
Congress" the courts, 0MB, and others as to the nature of the problem that the agency is 
intending to address through the rulemaking. The description of the problem should be 
specific enough so that others can understand why the agency believes that regulatory 
action is appropriate to address the problem, as well as evaluate whether the agency’s 
proposed (or chosen) regulatory alternative is, among other things, an effective and 
reasonable approach for addressing the problem. 

9. Executive Order 13422 requires agencies to provide OIRA with “advance 
notification” of any “significant guidance document,” which is defined as a 
document that may reasonably be anticipated to have, among other things, a 
$100 million annual effect on the economy, or to “[mjaterially alter the 
budgetary impact of entitlements, grants, user fees, or loan programs.” 
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Please explain how a nonbinding guidance document could have either of 
those effects? If it did, would not such agency action have to be in the 
form of a rule? 

A: Although agency guidance may not be legally binding, there are situations in which it 
may be reasonably anticipated that a guidance document could lead parties to alter their 
conduct in a manner that would have such an economically significant impact. Agency 
guidance documents can potentially have an impact on society that is of comparable 
magnitude to the impact that regulations have on society. 

10. Do the transparency and time limit requirements that apply to agencies’ rules 
now apply to guidance documents? For example, will OMB put on its web 
site the guidance documents that are under review? 

Will OMB review be limited to 90 days? 

A: The amendment made by Executive Order 13422 does not specify a time peiiod for 
review of significant guidance documents. OIRA will remain in close consultation with 
the agency until the review is completed, and the review will be conducted in as 
expedited a manner as is possible. 

Will agencies have to indicate the changes made at OMB’s 
recommendation? 

A: The amendment made by Executive Order 13422 does not require such disclosure. 

1 1 . Executive Order 1 3422 ’ s guidance-related requirements and OMB ’ s final 
bulletin for agency good guidance practices were apparently prompted by the 
view that some agencies issue guidance documents with binding effects that 
should perhaps been issued as rules. Why not just require an agency to clearly 
state at the beginning of any guidance document that the guidance is not 
binding? 

A: The Good Guidance Practices Bulletin does require agency to implement basic 
standards, such as clearly labeling the document as “guidance” and not including 
mandatory language such as “shall,” “must,” “required” or “requirement. However, 
there are other good-government provisions contained in the Executive Order 
amendments and the Good Guidance Practices Bulletin - i.e., ensuring appropriate 
approval procedures are in place within the agency, providing public access and feedback 
for significant guidance documents, and providing OMB with the opportunity to review 
selected significant guidance documents (e.g., those with policies implicating more than 
one agency). 
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12. Executive Order 13422 provides that “no rulemaking shall commence” 

without the approval of the regulatory policy officer. This language, however, 
is in the subsection describing the regulatory plan. 

Does this requirement mean that no rulemaking shall be in the plan 
without the regulatory policy officer’s concurrence, or no rulemaking shall 
be published in the Federal Register without concurrence? 

A: With respect to the inclusion of a rulemaking in the Regulatory Plan, Executive Order 
12866 had previously provided that the Plan had to be “personally approved by the 
agency head.” The amendment made by Executive Order 13422 enables the agency head 
to rely on the agency’s Regulatory Policy Officer to approve the Plan, but the agency 
head continues to have the authority to authorize the Plan. Executive Order 13422 does 
not address the publication of a proposed rule or final rule in the Federal Register. Also, 
as 1 noted above, the senior agency officials who are designated as Regulatory Policy 
Officers are likely to have additional authority at their agencies, beyond those set forth in 
Executive Order 13422. 

Docs this requirement mean that every rule has to appear in the plan? 

A: No. 


13. Some of the provisions in Executive Order 13422 suggest that additional 
guidance will be forthcoming from OMB. 

Will OMB be issuing such guidance? 

A: OMB does intend to issue a memorandum to assist agencies with their implementation 
of the Executive Order amendments and the Good Guidance Practices Bulletin. 


If so, when? 


A: Soon. 

On what topics? 

A: We anticipate that the memorandum will address the major elements of the Executive 
Order amendments and the Bulletin. 
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14. Professor Katzen, in her prepared statement, notes that requiring agencies to 
estimate “their costs or benefits at the notice of inquiry stage or before the 
agency has made even tentative decisions is like trying to price a new house 
before there is even an option on the land and before there are any architect s 
plans.” What is your response to her observation? 

A: Including in the Regulatory Plan cost and benefit estimates about individual 
mlemakings is not new, Agencies have for years provided cost and benefit estimates in 
the Regulatory Plan when such information was available. The amendments to the 
Executive Order simply require the agency to add-up the costs and benefits for those 
rules for which the agency includes in the Regulatory Plan an estimate of their costs and 
benefits, thereby providing more complete information in a more transparent way. 

15. One part of Executive Order 12866 that was not revised was the sentence 
referring to the “primacy of Federal agencies in the regulatory decision- 
making process.” 

Do you ascribe to this concept, i.e., that federal agencies should be 
allowed to make the ultimate decision about their rules because they have 
the expertise and are the ones that must defend the rules to the public and 
in the courts? 

A: As Executive Order 12866 recognizes in its "primacy" language, it is in the 
rulemaking agencies that Congress has vested the legal authority to promulgate 
regulations. And, thus, it is the rulemaking agencies which develop and issue proposed 
and final regulations, and which explain these regulations in the preambles to the Federal 
Register notices that they publish. Moreover, it is to the reasoning of the rulemaking 
agency, and to the administrative record that the rulemaking agency has developed, to 
which the courts look when they review the regulations. 

At the same time, as the Supreme Court and the D.C. Circuit have explained (see cases 
below), the President has the authority to "supervise and guide" agencies in their 
administration of the laws (including in the exercise of their rulemaking authority), and 
the agencies may appropriately make regulatory decisions that are informed by the 
Administration's policies. The interagency regulatory review process that is set forth in 
Executive Order 12866 - and in its predecessor Executive Order 12291 - has been used 
by four Presidents for over 25 years now. See Myers v. United States, 272 U.S. 52, 135 
(1926) (the President “may properly supervise and guide their construction of the statutes 
under which they act"); Chevron v. NRDC, 467 U.S. 837, 865 (1984) (“an agency to 
which Congress has delegated policymaking responsibilities may, within the limits of that 
delegation.Voperly mly upon the incumbent administration’s views of wise policy to 
inform its judgments”); Sierra Club v. Costle, 657 F.2d 298, 405 (D.C. Cir. 1981) ( The 
court recognizes the basic need of the President and his White House stafl to monitoi the 
consistency of executive agency regulation, s with Administration policy. He and his 
White House advisers surely must be briefed fully and frequently about rules in the 
making, and their contributions to policymaking considered.”). 
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Response of March 26, 2007 


Proposed Follow-Up Questions for Witnesses 
House Judiciary Committee Hearing on “Good Governance or 
Regulatory Usurpation: Amending Executive Order 12866” 
Tuesday, February 13, 2007 


Questions for Acting Administrator Steven Aitken, OMB Office of Information and 
Regulatory Affairs: 

1 . At the hearing, you were able to discuss in some measure precisely what problems 
OMB was trying to fix through Executive Order 13422. Would you like to 
explain further what those problems were, so that the Subcommittee can have a 
more complete understanding of the goals OMB was striving to reaeh? 

A: The primary purpose for the issuance of Executive Order 13422 was to amend 
Executive Order 12866 in order to establish an interagency review process for significant 
guidance documents, which would serve as a complement to OMB’s issuance of the Final 
Bulletin on Agency Good Guidance Practices. As 1 indicated in my testimony, the 
Bulletin and Executive Order are aimed at ensuring that significant agency guidance 
documents are developed through procedures that ensure quality, transparency, public 
participation, coordination, and accountability. 

As it was the case that Executive Order 12866 was being amended to establish the 
interagency review process for significant guidance documents, this provided an 
opportunity to make additional (non-guidance) amendments to Executive Order 12866 
that reflect good-government practices. 

2. Executive Order 13422 requires that each agency ’ s Regulatory Policy Officer 
(“RPO”) be a Presidential appointee. Your testimony at the hearing clarified that, 
under the new order, RPOs in most if not all instances will be Senate-confirmed 
Presidential appointees, and that this simply codifies past practice under 
Executive Order 12866. What do you think are the chief advantages for the 
public and Congress of making sure that Regulatory Policy Officers are Senate- 
confirmed Presidential appointees? Please explain your views in detail, to the 
extent that detail in addition to that provided by your prior oral and written 
testimony would help the Subcommittee understand this issue more completely. 

A: As background, many of the Regulatory Policy Officers had already been Presidential 
appointees (and most if not all of these Presidential appointees held Senate-confirmed 
positions). The chief advantage of having a Presidential appointee serve as the 
Regulatory Policy Officer is that it ensures accountability with respect to this role. 



119 


3. Concern has been expressed over Executive Order 13422’s requirement that an 
agency identify in writing the market failure or other problem that it thinks 
warrants new agency action. Wasn’t that already required, though? Do you think 
the Amendments materially change anything in this regard? Please explain in 
detail why, to the extent that detail in addition to that provided by your prior oral 
and written testimony would help the Subcommittee understand this issue more 
completely. 

A; The requirement that the agency address the market failure or other problem that the 
regulation seeks to address is not new; in fact, it was a requirement of Executive Order 
12866 when it was issued by President Clinton in 1993. The original language of secdon 
1(b)(1) of Executive Order 12866 required each agency to “identify the problem that it 
intends to address (including where applicable, the failures of private markets or public 
institutions that warrant new agency action) as well as assess the significance of that 
problem.” (emphasis added). The recent amendment to section 1(b)(1) updates the 
requirement to include reference to the classic examples of market failure that were 
discussed in the guidance that OIRA provided to agencies in 1996 and that is discussed in 
OMB Circular A-4, which 0MB issued in 2003 (after issuing it in draft form for public 
comment). 

Also, the recent Executive Order does not make the identification of a market failure the 
only basis on which a Federal agency can justify regulatory action. The revised section 
also encourages agencies to identify any “other specific problem that it intends to 
address.” For example, recent regulations to provide disaster assistance to victims of 
Hurricane Katrina provide important social benefits, but do not address a market failure, 
per se. Moreover, the recent Executive Order leaves untouched the provision in Executive 
Order 12866 that expressly directs Federal agencies to “promulgate . . . such regulations 
as are required by law, [or] are necessary to interpret the law.” In many cases, when a 
Federal agency is issuing a regulation, the agency is doing so for just those law-based 
reasons, and this will continue to be the case; nothing in Executive Order 13422 changes 
this. 

Finally, stating explicitly that Federal agencies shall identify “in writing” the problem 
that the agency is seeking to remedy through regulatory action does not impose a new 
requirement on rulemaking agencies. As an initial matter, an agency should already have 
been identifying in writing the precise nature of the problem that the agency is seeking to 
remedy through regulatory action, in order to assist the agency in its own analysis of 
whether regulatory action is warranted and, if so, which of the available regulatory 
alternatives would best accomplish the agency ’s intended result. Thus, in order to 
comply with the original version of Section 1(b)(1) of Executive Order 12866, agencies 
as a practical matter would have had to make (or at least should have made) this 
identification in writing. However, even if an agency did not do so, the agency should 
still have identified the problem that it was seeking to remedy through regulatory action 
in the preamble to the proposed rule (to assist the public in understanding the agency’s 
proposal and in offering their comments on it) as well in the preamble to the final rule (to 
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persuade the public. Congress, and the courts that the agency has exercised its regulatory 
authority in a reasonable and well-considered manner). 


4. Under Executive Order 1 3422, is the level of cost-benefit analysis required of 
regulations now also required of agency guidance? Please explain why or why 
not, to the extent that detail in addition to that provided by your prior oral and 
written testimony would help the Subcommittee understand this issue more 
completely. 

A: There is no general requirement, under the amended Executive Order or the Good 
Guidance Practices Bulletin issued on the same day, for an agency to prepare the kind of 
cost-benefit analysis that Executive Order 12866 requires agencies to perform for 
regulations. 

Under the as-amended Executive Order 12866, guidance documents are covered under 
the new Section 9. As such, guidance documents are not governed by Section 6, which 
addresses the centralized review of regulations. Among other things, this means that^ 
guidance documents are not subject to the cost-benefit impact-analysis requirements in 
Section 6(a)(3)(B)-(C) of the Executive Order. 

5. In his oral and written testimony, Prof. Strauss has indicated concern over 

whether Executive Order 1 3422 represents an unlawful intrusion of the President 
into authority delegated to the federal agency heads by Congress. Section 10 of 
Executive Order 13422, however, specifically provides: “Nothing in this order 
shall be construed to impair or otherwise affect the authority vested by law in an 
agency or the head thereof.” In your opinion, should this provision temper or put 
to rest any concerns that Executive Order 13422 might help the President to 
supplant the authority of agency heads or the rules of the road that Congress has 
laid down in the statutes that federal agencies implement? Please explain why or 
not. 

A: As the question notes, the recent Executive Order makes clear that it does not impair 
other otherwise affect the authority vested by law in an agency or the agency head. In 
addition, the introduction to Executive Order 12866 (which was untouched by Executive 
Order 1 3422) affirms the primacy of the rulemaking agency in the regulatory decision- 
making process. Also, section 1(a) of Executive Order 12866 (again, in language 
untouched by Executive Order 13422) states that “Federal agencies should promulgate 
only such regulations as are required by law, are necessary to interpret the law, or are 
made necessary by compelling public need . . .” Similarly, the introductory language to 
section 1(b) of Executive Order 12866 (again, in language untouched by Executive Order 
13422) provides that agencies should adhere to the Order’s Principles of Regulation “to 
the extent permitted by law.” Finally, section 10, as noted above, similarly preserves 
agency authority and the sanctity of the laws. 
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6 Some concerns have been raised about Executive Order 1 3422 ’ s deletion of the 
clause in Executive Order 12866 specifying that RPOs should report to agency 
heads. Please explain further what was the basis and purpose of that aspect of 
Executive Order 13422. 

A: The inference - that deletion of the “report to the agency head” phrase means that the 
Regulatory Policy Officer will no longer reports to the agency head - is incorrect. The 
deletion of this language does not change the fact that the Regulatory Policy Officer 
reports to the agency head. As before, the agency head continues to be the official who 
designates which official shall serve as the agency’s Regulatory Policy Officer, and that 
designated official will continue to report to the agency head in performing this role, just 
as that official reports to the agency head in performing his or her other responsibilities. 
This phrase was deleted (as indicated above, without substantive impact) in the course of 
amending the provision on the Regulatory Policy Officer to include the requirements that 
the Regulatory Policy Officer be a Presidential appointee, that the agencies needs to 
inform 0MB of the designations, and that the agencies need to provide 0MB with annual 
updates on the designations. 

7. What time constraints do you expect 0MB to apply to itself as it goes through the 
steps of reviewing significant agency guidance under the provisions of Executive 
Order 13422? 

A: The amendment made by Executive Order 13422 does not specify a time period for 
review of significant guidance documents. OIRA will remain in close consultation with 
the agency until the review is completed, and the review will be conducted in as 
expedited a manner as is possible. 

8. In your oral testimony at the hearing, you stated that OMB’s good guidance 
bulletin, which was issued contemporaneously with Executive Order 13422, was 
published in the Federal Register for public comment. Please summarize public 
sentiment on the guidance. Were public comments generally supportive? Did 
you address public concerns in the final bulletin? 

A: OMB received 31 public comments on the proposed Bulletin, and these comrnents are 
available on OMB’s website. OMB took these comments (and those from agencies) 
under consideration while preparing the final Bulletin, and we made some changes as a 
result, as noted in the final Bulletin itself For example, in response to comments on the 
draft bulletin, the final Bulletin - (i) refines the definitions of “guidance documenf’ and 
“significant guidance document” to make the terms easier for the agencies and the public 
to understand and implement; (ii) clarifies what is not a “significant guidance document , 
and (iii) requires each agency to designate an office to receive and address complaints by 
the public that the agency is not following the procediues in the bulletin or is improperly 
treating a guidance document as a binding requirement. 

Many of the commenters expressed support for OMB’s issuance of a bulletin on good 
guidance practices, while at the same time offering suggestions for improving the 
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bulletin. For example, as 1 noted in my written testimony, the following diverse 
organizations expressed general support for 0MB ’s Bulletin: 

- the As.sociation of American Medical Colleges, representing all 125 
accredited U.S. medical schools, nearly 400 major teaching hospitals and health 
systems, and 94 academic and scientific societies (“The AAMC commends the 
0MB for its proposal to establish consistent and appropriate standards for 
developing good guidance practices within federal agencies,”); 

- the National Association of Home Builders, representing more than 220,000 
members involved in home building, remodeling, multifamily construction, 
property management, subcontracting, design, housing finance, building product 
manufacturing and other aspects of residential and light commercial construction 
(“The National Association of Home Builders (NAHB) would like to thank the 
Office of Management and Budget (0MB) for proposing a process to bring 
transparency and consistency to Executive Branch activities that affect the public 
directly, but do not qualify as rules under the Administrative Procedure Act 
(APA).”); 

- the American Society of Safety Engineers, representing 30,000 members 
(“ASSE commends OMB/OIRA for taking a proactive stance to ensure that 
agencies can readily provide inteipretation and guidance of regulations, but still 
do so in a manner that affords due process to the regulated community and that is 
in accordance with the requisites of the Administrative Procedure Act, 5 USC 551 
et seq.”); 

- the National Funeral Directors Association, representing more than 1 1,000 
funeral homes in all 50 states (“NFDA supports the Office of Management and 
Budget (0MB) proposal to establish standards to increase the quality and 
transparency of agency guidance practices and the guidance documents produced 
through them.”); 

- the Association of Metropolitan Planning Organizations (“In general, 

AMPO strongly supports the Proposed Bulletin's intent and reliance on the 
guidance practices adopted by the Food & Drug Administration (‘FDA’) at 21 
C.F.R. 5 10.115.”); 

- the Ornithological Council, which consists of eleven leading scientific 
ornithological socielies - the American Ornithologists' Union, Association of 
Field Ornithologists, CIPAMEX, Cooper Ornithological Society, Neotropical 
Ornithological Society, Pacific Seabird Group, Raptor Research Foundation, 
Society of Canadian Omithologists/La Socicte des Omithologistes du Canada, 
Society for Caribbean Ornithology, Waterbird Society, and Wilson Ornithological 
Society - that together have a membership of nearly 6,500 ornithologists (“we 
would like to express our gratitude to OIRA for its efforts to improve agency 
guidance practices”); 
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- the Aircraft Owners and Pilots Association, representing over 407,000 
members (“AOPA shares 0MB 's concern that agency guidance practices should 
be more transparent, consistent and accountable. We also agree with 0MB that 
the absence of procedural review mechanisms undermines the lawfulness, quality, 
fairness and accountability of agency policymaking,”); 

- the National Leased Housing Association, which represents the interests of 
housing agencies, developers, lenders, housing managers and others in providing 
federally assi.sted rental housing, and whose members are primarily involved in 
the Section 8 housing programs and are involved with the operation of rental 
housing for over three million families (“we commend 0MB for its efforts”); 

- the American Road and Transportation Association, whose membership 
includes public agencies and private firms and organizations that own, plan, 
design, supply and construct transportation projects throughout the country 
(“Once again, ARTBA is extremely supportive of the GGP and feels that it 
represents a significant step forward in the regulatory process. It will engender 
fairness and improved dialogue between agencies and those that have a vital stake 
in the guidance they issue. ARTBA and our members are eager to take advantage 
of the new opportunities for involvement in the guidance process offered by the 
GGP and help 0MB make the GGP standard agency practice.”); and 

- the Associated Equipment Distributors, representing 1,200 construction 
equipment distributors. manufacturer,s and industry-service firms (“ Our 
association thanks the Office of Management and Budget (0MB) for recognizing 
the impact that guidance material issued by federal regulatory agencies has on the 
regulated community. We agree with the 0MB that transparency in the guidance 
drafting process is critical, as guidance should not be used for rulemaking. ). 

The comment letters from these associations can be found on OMB’s website, along with 
the other comment letters (both supportive and critical) on the proposed Bulletin. 

9. Is there anything further that you would like to state with regard to questions that 
were posed to witnesses at the hearing or that arose from the oral and written 
testimony given at the hearing? If so, please provide any information regarding 
those questions that you believe would help the Subcommittee better understand 
the issues concerned. 

A: The issue was raised and discussed at the hearing about whether it was appropriate for 
OMB to issue the Bulletin in the absence of specific statutory direction or authorization 
for the Bulletin. In this regard, another witness referred to the 1997 statute that directed 
the Food and Drug Administration (FDA) to issue its Good Guidance regulations. I 
would like to note that FDA issued its original Good Guidance Practices document on 
February 27, 1997 (62 Fed. Reg. 8961), nearly nine months before the enactment on 
November 21, 1997, of the Food and Drug Modernization Act of 1997 (P.L. 105-115), 
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which in the amendment made by Section 405 of that Act directed FDA to issue 
regulations on Good Guidance Practices. In fact, the amendments in Section 405 (which 
added a new subsection (h) to Section 371 of Title 21, U.S. Code) themselves referenced 
the Good Guidance Practices document that FDA had issued earlier in the year. Also, 
when it issued the Good Guidance Practices document in February 1997, FDA explained 
that it was doing so in response to a petition that FDA had received from a private 
organization, and that - as part of the process of responding to that petition - FDA had 
issued a Federal Register notice on March 7, 1996 (61 Fed. Reg. 9181) asking for public 
comments on how to improve the agency’s guidance practices, and also held a public 
meeting on April 26, 1996, to discuss the issue. 

Finally, I would like to take this opportunity to reiterate (as I noted in my answer to the 
first question above, and in my testimony) that the Bulletin and Executive Order are 
aimed at ensuring that significant agency guidance documents are developed through 
procedures that ensure quality, transparency, public participation, coordination, and 
accountability. 
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Post-Heaeing Questions and Responses for Sally Katzen, Professor, 
University of Michigan Law School 


QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ 
FOR SAI.I Y KATZEN 


1 . Executive Order 12866 required each agency to have a regulatory policy officer. 

What was the thinking behind that requirement when the order was issued in 
1993? 

How does Executive Order 1 3422 change that? 


2. You mentioned in your testimony that one effect of the guidance bulletin is to “convert 
significant guidance documents into legislative rules.” If agencies are issuing rules as 
guidance documents, why would that not be an improvement? 

3. Does requiring major guidance documents to be published in the Federal Register and 
commented on blur the line between rules and guidance? 

Would a better approach be to make the distinction between rules and guidance 
clear, such as by requiring guidance to clearly say that it is not binding? 

4. Mr. Aitkcn explains in his prepared statement that the new requirement that agencies 
aggregate the estimated costs and benefits of individual regulations “enhances the 
transparency of the annual Regulatory Plan by requinng agencies to do the aggregation.” 
Likewise, Mr. Noe notes that the process involves the “simple toting up of already 
required information.” 

What is your reaction to these statements? 

5. Mr. Noe, in his prepared statement, explains that the new Executive Order simply 
requires agencies to be more precise in identifying the problem that needs to be addressed 
by rulemaking. 


What is your response? 
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Questions for Prof. Sally Katzen: 

1 . Some argue that Executive Order 1 3422 does not radically alter the framework 
established in Executive Order 12866, which you helped to author. Tlie further 
explanation provided by 0MB at die hearing was consistent with this view. Based on 
your consideration of Executive Order 13422’s provisions, and in light of the information 
provided at the hearing, please identify on a line-by-line basis which of Executive Order 
13422’s changes to the specific text of Executive Order 12866 you believe to be minor or 
technical, which changes you believe to be moderate, and which changes you believe to 
major. Please also identify on a line-by-line basis which of these changes you believe to 
be positive and why, and which you believe to be negative and why. 

2. The inclusion of significant guidance documents within HO 12866’s framework responds 
to mounting concern in the courts and the legal community over the improper use of 
guidance by agencies to regulate. Do you believe that Executive Order 13422’s inclusion 
of significant guidance documents within this framework is a timely and positive 
development? Please explain why or why not. 

3. You have expressed significant concern over the impact of Executive Order 13422, 

Please explain whether your concerns would exist regardless of which president’s 
administration were in office, and w'hy or why not. 

4. You spent several years implementing the provisions of lixecutivc Order 12866 to help 
0MB oversee the federal agencies. With regard to each provision of Executive Order 
13422, please explain whetlier that provision would have helped or hindered you and 
OMB in accomplishing that oversight. Please also provide an overall estimate of the 
degree lo which Executive Order 13422 would have helped or hindered you and OMB in 
that oversight. 

5. You have argued that, prior to and at the time of Executive Order 13422’s issuance, 

OMB should have offered the public more information about what it was doing and why. 
You’ve now heard more information from OMB as a result of Mr. Aitken’s testimony at 
the hearing. Docs that information resolve any of your concerns and speculation about 
the bases for the order? Please explain why or why not. Also, if that infonnation does 
resolve a material amount of your concern, please explain whether you believe that 
Executive Order 1 3422’s provisions should now be given an opportunity to be proven in 
practice, as were Executive Order 12866’s provisions, and why or why not. 

6. On p.9 of your written testimony, you conclude that “each step” OMB has taken to 
improve the regulatoiy review and development process “can be justified as helping to 
produce better regulatoiy decisions.” Please explain in detail why each of those steps can 
be justified, in and of itself, as helping to produce belter regulatory decisions. Please also 
explain whether the accumulation of these steps does or does not detract from each of the 
specific benefits provided by each of these steps individually, and why or why not. 
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7. You have argued that it is only the cumulative effect of OMB’s improvements to the 
regulatory review and development process that has been negative, Please identify at 
what specific point you believe the implementation of OMB’s successive and 
individually meritorious improvements to that process began to be negative, and why. 

8. You stale on p,5 of your written testimony fiiat President George W. Bush’s philosophy 
has been “decidedly anti-regulatory.” You also suggest that the actions discussed above 
by the Bush administration to improve the regulatory review and development process 
have been consistent with that philosophy. Please explain whether and how your views 
can be reconciled with the report by 0MB that major regulations issued by the current 
Bush Administration have had double the benefits at less than half the costs when 
compared with the historical average (see, e.g., OMB’s 2006 Report to Congress on the 
Costs and Benefits of I'ederal Regulations , Executive Summary at iii). 

9. On page 5 of your testimony, you argue that President Clinton’s agenda was pro- 
regulatory and that President Bush’s agenda is “decidedly anti-regulatory.” You also 
state, however, that President Bush’s advisors considered changing Executive Order 

1 2866 earlier in the Bush Administration, and “concluded it was not necessary to 
accomplish their [anti-rcgulatory] agenda.” Please explain how it is possible to take the 
same language that you crafted to facilitate President Clinton's pro-regulatory agenda and 
use it to implement an anti-regulatory agenda? 

10. You state in your written testimony that “President Bush’s OMB Director instructed the 
agencies to scrupulously adhere to the principles and procedures of Executive Order 
12866 and its implementing guidelines.” Do you believe that any other instruction would 
have been appropriate? If so, please explain why. Did tlie instruction by President 
Bush’s OMB director require a significant change in OMB’s and the agencies’ actual 
practices? If so, please explain how that could have been possible, unless OMB and the 
agencies had not scrupulously adhered to these principles and procedures during your 
tenure at OMB? 

11. You suggest that OMB should have sought Congressional authority for the issuance of 
Executive Order 13422. The changes in the regulatoiy process worked by Executive 
Order 12866, however, were more extensive than those worked by Executive Order 
13422. Did OMB seek Congressional authority before issuing Executive Order 12866? 

If not, why not? If it did not, do you think that was wrong? If OMB did seek such 
authority, did it obtain it? If it did not, do you tliink that it was wrong for the Clinton 
Administration to go ahead and issue Executive Order 12866, rather than to wait for 
Congress to legislate regulatory reforms such as those contained in Executive Order 
12866? Have you ever stated prior views on this? If so, please summarize for the 
Subcommittee what those views were? 


12. You also suggest that Executive Order 13422 was issued “without consultation,” such as 
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you conducted when drafting Executive Order 12866. How common is it for a President 
to issue a draft Executive Order for public notice and comment? Do you believe that 
every Executive Order should be issued for public notice and comment? 

13. You circulated Executive Order 12866 for comment among select groups, but you did not 
issue it for public notice and comment by all potentially interested parties, such as 
through notice and solicitation of comments in the Federal Register. Why did you not opt 
for full notice and comment, since Executive Order 12866 was a complete rewrite of the 
principles and procedures for regulatory review? 

14. Why do you believe it was inappropriate for 0MB to offer less notice and comment on 
Executive Order 13422 than you did on Executive Order 12866, since the former was 
only a modest set of changes to the latter, and the only substantive change contained in 
the former - 0MB authority to review significant guidance documents - was a 
complement to an 0MB bulletin that was the subject of public notice and comment? 

15. You state on p, 8 of your written testimony, with regard to OMB’s Final Bulletin on 
Good Guidance Practices (the “Good Guidance Bulletin,” or the “Bulletin”), that “[you] 
do not believe it is an overstatement to say that the effect of Bulletin is to convert 
significant guidance documents into legislative rules, subject to all the requirements of 
Section 553 of the Administrative Procedure Act.” It appears that, under the Bulletin, 
agencies arc not required, for the majority of their guidance (other than the limited 
economically significant guidance) either: (1) to undergo pre-adoption notice and 
comment; or (2) to respond to comments. Tn addition, agencies are not required to 
comply with other procedures under APA Section 553, such as providing a statement of 
basis and purpose for the rule. Could you explain in more detail, therefore, the basis for 
your theory that the Bulletin converts significant guidance into legislative rules? 

16. Some might argue that OMB’s recent actions at most use selected procedures modeled on 
some procedures of the APA. Is it your position that APA sec. 553 prohibits the 
Executive from ever using procedures modeled on those of the APA in other contexts in 
which they would make sense and would be helpful? If so, please explain why or why 
not. Is that position shared by others in the legal community? If so, please identify who 
has advocated that position and list any publications such as law journal articles or 
learned treatises in w'hich that position has been discussed and advanced or rejected. 

17. In the Good Guidance Bulletin, OMB has explicitly instnictcd agencies not to use 
mandatory language in guidance. In light of that fact, please explain how' it can 
reasonably be maintained that the Bulletin and Executive Order 13422 convert significant 
guidance into legislative rules. 

18. At the hearing, the use of FDA’s good guidance practices as a model for OMB’s recent 
actions was discussed. Are you aw^are of whether FDA has fallen into converting 
significant guidance into legislative rules as it has complied over the past several years 
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with its new good guidance regulations? 

19. You are a former Chair of the ABA Administrative Law Section. A 1993 ABA Annual 
Report cited in OMB’s Good Guidance Bulletin (at p.2., n.2) recommended preadoption 
notice and comment on non-legislative rules with significant impacts when practical, and 
post-adoption comment otherwise. This goes beyond the measures set forth in the Good 
Guidance Bulletin. Please clarify whether you oppose or support, or opposed or 
supported, this ABA recommendation, and why. 

20. Administrative Conference of the United Slates Recommendation 92-2 recommended 
that agencies should afford the public a fair opportunity to challenge the wisdom or 
legality of policy statements and to suggest alternative choices. Please clarify whether 
you oppose or support, or opposed or supported, this ACUS recommendation, and why. 

21 . Administrative Conference of the United States Recommendation 76-5 recommended, for 
interpretive rules and general policy statements with a substantial impact on the public, 
that agencies provide pre-adoption notice and comment, or if that would be impractical, 
post-adoption comment. Please clarify whether you oppose or support, or opposed or 
supported, this ACUS recommendation, and why. 

22. You suggest that Executive Order 13422 will “become a codification of an anti- 
regulatory manifesto.” At the hearing and in written testimony, 0MB clarified that the 
main provisions of Executive Order 1342 to which you object - those on market failure 
analysis, regulatory policy officers, and aggregation of already-required cost and benefit 
information are minor tweaks to the pre-existing terms ofExecutive Order 12866. 

Please indicate whether you continue to believe that these modest provisions codify an 
"anti-regulatory manifesto,” and, if you do, please explain in detail why. 

23. You state that 0MB has been anti-regulatory during the administration of President 
George W. Bush. During that administration, however, 0MB has promoted regulations, 
such as the Environmental Protection Agency’s Clean Air Interstate Rule and Nonroad 
Diesel Rule, the Department of Transportation’s CAFE rule, and the Food and Drug 
Administration’s Trans Fats rule, that, while costly, can be expected to save thousands of 
lives. Please explain in more detail why, those actions or others like them 
notwithstanding, President Bush’s 0MB should be considered to be “anti-regulatory.” 

24. Do you believe that OMB’s Office of Information and Regulatory Affairs was effective 
under your watch and Executive Order 12866. If you do, please explain why? If you do, 
please also reconcile your view with the fact that OMB’s cost-benefit analyses over the 
years show that the current Bush Administration has obtained double the benefits from 
major rules at less cost than was obtained under your watch? 

25. On p. 10 of your written testimony, you suggest that the Bush Administration does not 
believe that all problems are equally deserving of attention, and that market failures are a 
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favored class - and possibly the only class — warranting new regulations. Please explain 
how^ you reconcile this criticism with the fact that 0MB Guidelines M-00-08, issued by 
the Clinton Administration in March 2000, appear to elevate market failure higher than 
Bush Circular A-4 did, by indicating that “the existence of a market failure is not 
sufficient to justify government intervention,” and that agencies should “show that 
government intervention to correct market failure is likely to do more economic good 
than harm.” 

26. Given your criticism of the current Bush Administration’s view s of the significance of 
market failures in justifying regulation, please explain the fact that Bush Circular A-4 is 
far more detailed on additional justilicalions for regulation, such as protection of civil 
rights, privacy, personal freedom and other concerns, than were the 0MB Best Practices 
drafted under your watch in 1 996? 

27. The idea of “market failure” appears to have played a controlling role in a 1996 guidance 
document that 0MB issued under your watch, entitled “Economic Analysis of Federal 
Regulations under Executive Order 12866” (the “Economic Analysis Guidance”). That 
document stated that agencies “should determine whether there exists a market failure 
that is likely to be significant,” meaning that not all market failures are important enough 
to justify federal regulation. Indeed, the document stated that if the problem proposed to 
be addressed “does not constitute a market failure, the analysis should provide an 
alternative demonstration of compelling public need” for regulation. Do you now 
disagree with these views? If so, please explain why you agreed with them in 1996. 

28. The Economic Analysis Guidance also stated that agencies’ “analysis should distinguish 
actual market failures from potential market failures that can be resolved at relatively low 
cost by market participants.” Do you now disagree with this view’? If you still agree with 
this view^ do you agree that Executive Order 13422 will help spur agencies to make such 
distinctions? 

29. The Economic Analysis Guidance identified four types of market failure: externality, 
natural monopoly, market power, and inadequate or asymmetric information. Do you no 
longer believe that these are important examples of market failure? Do you agree that 
these arc largely the same types of market failure that w'ere listed as examples in 
Executive Order 13422’s market failure provision? 

30. The Economic Analysis Guidance included market failure analysis among “best 
practices” in analysis of federal regulations under Executive Order 12866. If market 
failure analysis is a best practice, do you believe that Executive Order 1 3422’s 
clarifications of w'hat it is and when it should be considered wall help or hinder its use 
Please explain w hy or why not. 

31. You have suggested that Executive Order 13422’s terms regarding market failure 
represent “a throw back to the ‘market-can-cure-almost-anything’ approach?” Isn’t it 
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true, however, that documentation of market failures as required by those terms could 
help provide proof of the opposite - that markets may not be able to cure everything'/ 

32. Tn your written testimony, you use the term “regulatory budget.” Please explain what you 
mean by that term. Some use that term to signify a “budget” setting a ‘‘cap” on any new 
regulatory expenditures unless existing regulatory burdens are cut, thus overriding 
existing law. If that is the sense in which you use the term, please reconcile your position 
with the fact that Executive Order 13422 sec. 10 states that “[njothing in this order shall 
be construed to impair or otherwise affect the authority vested by law in an agency or the 
head thereof[.]” 

33. 0MB has now clarified that, with regard to aggregating regulatory costs and benefits, 
Executive Order 1 3422 merely requires the toting up of information already required by 
Executive Order 12866. Given that fact, do you still believe that Executive Order 13422 
is “the first step toward implementing a regulatory budget'/” If so, please explain why. 
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Answers from Sally Katzcn to Questions from Subcommittee Chair Linda Sanchez: 

1 . The concept was that there would be a single person who would report directly to 
the agency head (no longer required by the Bush Executive Order) held 
responsible for regulatory matters and who would serve as the point of contact for 
both OIRA and other agency regulatory policy officers. Among other things, the 
Administrator of OIRA convened a meeting of all regulatory policy officers 
monthly (no longer required by the Bush Executive Order) to exchange best 
practices and to consult one another on matters of mutual interest. 

2. Guidance documents do not have the force and effect of law and the courts have 
not been reluctant to hold that rules issued as guidance documents do not bind 
either the agency or the regulated entities. 

3 . Yes to both questions. 

4. Agencies traditionally do not provide estimated costs or benefits until there is a 
notice of proposed rulemaking, reflecting at least tentative decisions about the 
options the agency is pursuing; until such tentative decisions are made, the 
numbers are meaningless and the aggregation a useless exercise. 

5. There has been no showing either before the Executive Order was signed or 
since — that agencies were imprecise in identi Tying the problems they were 
addressing. Also, the new Executive Order requires precise identification not 
only of the problem, but also the cause of the problem, which is not always as 
straightforward as might appear. 

Answers from Sally Katzen to Questions 1-33: 

1. Making substantive changes in Executive Order 12866 (unlike EO 1 3258, which 
substituted either the Chief of Staff or the Director of 0MB for the Vice 
President) is itself major and the combination of the changes sends a very 
different (and unfortunate) tone than did the original Executive Order. The 
elevation of economic concerns, reflected in the amendment to Section 1(b)(1) 
and 4 (b)(1)(B), is major and not positive because other factors may be more 
pertinent and more important; the changes in the qualifications and duties of the 
regulatory policy officer (Section 4(b)( I ) and 6(a)(2)) arc major and not positive 
because the individual no longer must report to the agency head and cannot be a 
civil servant even if s/he is the most qualified individual for the position; the 
inclusion of guidance documents (Sections 1(b)(7), (10), (1 1) and (12), 2(a) and 
(b), 3(g), 9) is major and not positive because it wdll delay and reduce the number 
of guidance documents issued to assist both agency staff and regulated entities; 
and encouraging formal rulemaking (Section 6(a)(1)) is major and not positive 
because that form of rulemaking has long been discredited. 

2. No, because providing for OIRA review of documents that do not have the force 
and effect of law blurs the line between mles and guidance. 

3. The message sent by the amendments to the Executive Order is not one that 
would be sent by a Democratic President. 
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4. None of the amendments is necessary to improve OMB’s oversight of agency 
rulemakings; the changes with respect to the regulatory policy officer, guidance 
documents and formal rulemaking may hinder somewhat such oversight. 

5 . There has been no specification of the problems that might have justified the 
amendments so there is no way to determine if the amendments solved any such 
problems without creating unintended adverse consequences. 

6. The justification for each step was set forth by 0MB in the preamble or text of 
each of the bulletins, circulars and guidance. I do not agree with every 
justification provided. As stated in my written testimony, the cumulative effect of 
all the steps without providing commensurate resources to the agencies 
necessarily makes it more difficult for the agencies to do the job that Congress 
delegated to them 

7. The individual steps are meritorious only if the agencies have the resources to 
implement them without impairing their ability to carry out their other 
responsibilities and obligations. This will vary widely among agencies. 

8. The 0MB report covers only the monetized costs and benefits of only the rules 
that were issued after 0MB review; it does not take into account costs and 
benefits that are not monetized (although there are many significant regulations 
issued that have qualitative benefits and costs that cannot be monetized but are 
nonetheless essential to consider) and does not include the many rules that the 
Bush Administration decided not to issue. In any event, the amount of costs and 
benefits from rules issued in any one year or series of years relative to the amount 
of costs and benefits from rules issued in another year or series of years is not a 
measure of pro-regulatory or anti-regulatory philosophy. 

9. The language in the original Executive order 129866 was neutral as to outcome; it 
was neither pro-regulatory nor anti-regulatory. 

10. The instruction was appropriate, and no 0MB or agency practices were required 
to be changed because Executive Order 12866 as signed by President Clinton was 
neutral as to outcome. 

n . T did not say, or intend to imply, that congressional authority is either necessary 
or desirable for the issuance of an executive order. The president has authority to 
issue executive orders that are not inconsistent with duly enacted law. I invoked 
congressional involvement with respect to the procedures for adopting guidance 
documents, because congressional involvement was salutary with respect to FDA 
guidance practices, which was the model for the 0MB Good Guidance Bulletin. 

12. Executive Orders are not subject to public notice and comment under either the 
law or practice; informal consultation with affected entities is another matter. 

13. See answer to #12. 

14. Consultation might have reduced the adverse reaction to the release of Executive 
Order 13422 and possibly caused the Administration to rethink or at least 
rephrase some of the more controversial provisions. 

15. The majority of significant guidance documents, like the majority of significant 
regulations, will be so characterized because they are economically significant 
guidance documents, and these economically significant guidance documents are 
now required to have pre-adoption notice and comment and the agencies are 
required to respond to comments filed (which is the heart of Section 553 ’s 
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“statement of basis and purpose for the rule” that is cited in the question). 
Moreover, significant guidance documents can be reviewed by OIRA, just like 
significant legislative rules. 

16. It is not my position that Section 553 of the APA “prohibits the Executive from 
ever using procedures modeled on those of the APA in other contexts in which 
they make sense and would be helpfiil,” and I am not aware of what others in the 
legal community might think of such a position. 

17. It is the process (and the time and resources) by which legislative rules and 
guidance documents are issued that is now almost the same, not the effect of such 
rules or guidance. 

18. 1 am only aware that FDA is cither able or W'illing to issue fewer guidance 
documents now than before, which may well be a factor of the increased time and 
resources needed for such guidance without a commensurate increase in its 
resources. 

19. 1 do not have any recollection of the specifics of the ABA recommendation and 
therefore cannot say how it compares with the OMB Bulletin. Nor do I recall 
whether I supported or opposed the recommendation, although generally I favor 
enhanced public participation in agency decision-making subject to the agencies’ 
having adequate resources to accomplish it. 

20. 1 do not have any recollection of the specifics of the ACUS recommendation and 
do not recall whether I supported or opposed the recommendation, although 
generally I favor enhanced public participation in agency decision-making subject 
to the agencies’ having adequate resources to accomplish it. 

21. See answer to #20. 

22. The provisions of Executive Order 1 3422 are not “minor tweaks” to Executive 
Order 12866 as signed by President Clinton. Taken together, they send a signal 
that the bar for rulemaking has been raised. 

23. OMB serves the Office of the President, and President Bush campaigned against 
regulations; one of the first Acts of Congress that he signed eliminated the 
ergonomics rule, notwithstanding the prevalence of repetitive stress injuries in the 
workplace; President Bush questioned and proposed rollback of other regulations 
issued during the Clinton Administration only to later conclude that they were 
necessary and appropriate (see e.g., arsenic in drinking water); he has acquiesced, 
if not encouraged, that rules required by Congress be minimalist (see e.g., the tire 
pressure monitoring rule); his speeches frequently echo industry’s complaints 
about the burden of regulations; and, his budgets do not provide additional 
resources for the agencies commensurate w'ith their increased (by OMB) 
responsibilities. 

24. 1 believe OIRA “was effective under [my] watch and Executive Order 12866” 
because during that time we worked with the agencies to fulfill their 
Congressional mandates in the most effective and efficient manner. See answer 
to #8. 

25. 1 disagree with the statement that the Clinton Administration’s OMB Guidance 
elevated “market failure” higher than Bush Circular A-4 did. 
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26 . Bush Circular A-4 is far more detailed about everything that might appear in a 
regulatory impact analysis. In any event. Executive Order 13422 raised “market 
failure” to a new elevated status that takes precedence over an 0MB Circular. 

27. The statements in the 1996 document are valid. That document was captioned 
“Best Practices,” was not viewed as binding (unlike an executive order), and the 
1996 document was not intended to signal a preferential status to “market failure” 
as a justification for regulation. 

28. The statement in the 1996 document is valid as “Best Practices.” See also answer 
to #27. 

29. The types of market failures identified in the 1 996 document are important 
examples of market failures. See also answer to #27. 

30. There has been no allegation, let alone any demonstration, that agencies need 
clarification of what a market failure is or when it should be considered that 
would justify an amendment to Executive Order 12866 regarding market failures. 
See also answer to #27. 

3 1 . The concern is that regulation may not be permitted where there is no market 
failure - that is, so long as markets are working as expected, 0MB would 
conclude that there is no justification for government intervention, even though 
well functioning markets may not be able to remedy invasions of privacy or 
discrimination on the basis of race or gender to name just two examples where 
regulations may be necessary to achieve important and valuable public policy 
objectives. 

32. 1 understand proponents of a regulatory budget see it as a way to cap the costs of 
regulations (no consideration being given to benefits) and that once the cap is 
reached, then new regulations may be issued only if the existing regulatory 
burdens are decreased in some way. Unless the regulatory budget was adopted by 
Congress, it could not be used to override existing law, 

33. Many agencies do not include in the Regulatory Agenda estimates of costs and 
benefits for proposed rules at the pre-notice stage and therefore the amendment of 
Executive Order 12866 does not “merely require)] the toting up of information 
already required.” 
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Post-Heaeing Questions and Responses for Curtis W. Copeland, Ph.D., spe- 
cialist IN American National Government, Congressional Research Serv- 
ice 



Memorandum 


March 12. 2007 


TO: House Committee on the Judiciary 

Subcommittee on Commercial and Administrative Law 
Attention; Elias Wolfberg 

FROM: Curtis W. Copeland 

Specialist in American National Government 
Government and Finance Division 

SUBJECT: Post-hearing Questions on Executive Order 13422 


As you requested, below are my responses to the questions submitted to me after the 
Subcommittee’s February 13, 2007, oversight hearing on “Amending Executive Order 
12866: Good Governance or Regulatory Usurpation?”, Also, attached are my edits to the 
transcript of the hearing. If you have any questions, please do not hesitate to call me at (202) 
707-0632. 

Q1 - Based on the oral and written testimony provided by 0MB at the hearing, please 
explain whether you now consider the questions or issues you identified in your written 
testimony to be clarified and resolved, and why or why not 

A - 1 do not believe that OMB’s testimony at the hearing clarifies or resolves any of the 
major issues in Executive Order 13422 that I identified in my testimony as unclear. For 
example, 0MB’ s testimony does not explain why certain actions taken in the executive order 
were needed (e.g., to require that regulatory policy officers be presidential appointees who 
do not report to the agency head, and to give them the power to stop all rulemaldng unless 
the agency head objects); does not identify how potential areas of conflict will be resolved 
(e.g., whether 0MB or the agencies will decide whether it is “possible” for an agency to 
develop aggregate cost and benefit estimates of upcoming rules); and does not make clear 
the effect that the order will have on the balance of power between the President and 
Congress (e g., whether independent regulatory agencies will now have to have regulatory 
policy officers who report to the President). 

Q2 - With regard to any remaining concerns you have regarding Executive Order 
13422, please explain whether those concerns would exist regardless of which 
president’s administration were in oitlce, and why or why not. 

A - As written, the effects of the executive order on federal agencies would be unclear 
regardless of which presidential administration was in office. F or example, executive order 
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language indicating that agencies should take certain actions “where applicable” or “to the 
extent possible” gives both the agencies and the President issuing the order substantial 
discretion to interpret those terms. As a result, it is difficult, if not impossible, to know how 
those areas of discretion will ultimately be exercised. Also, any presidential administration 
that did not explain why an executive order was issued would be subject to questions as to 
why the action was needed. Finally, questions about the balance of power between the 
legislative and executive branches are likely with regard to any President who takes actions 
that are believed to affect the statutory authorities or independence that Congress has given 
to regulatory agencies. 
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Post-Heaeing Questions and Responses foe Paul R. Noe, Paetnee, C&M 
Capitolink LLC, and Counsel, Crowell & Moeing Environment & Natural 
Resources Group with Attachments 


QUESTIONS FROM SUBCOMMITTEE CHAIR T JNDA SANCHEZ 
FOR PAUL NOE 


1 . Was Executive Order 1 3422 fonuulated while you were counselor to the previous 
OIRA Administrator lohn Graham? If so, what can you tell us how Executive 
Order 13422 originated? Why was Executive Order 13422 issued at this time? 
How was Executive Order 1 3422 revised during its development? 

In conjunction with deliberations on the OMB Bulletin on Good Guidance 
Practices, there were deliberations on the Executive Order during part of 
the time that I served as Counselor to OIRA Administrator John Graham. 
However, the deliberations continued beyond the period of my service, and 
the Executive Order was issued about eight months after I left OMB. I 
believe that OMB is the appropriate party to address questions about issues 
such as the timing and revisions to the Executive Order. 

2. One part of Executive Order 1 2866 that was not revised was the sentence referring 
to the "primacy of Federal agencies in the regulatory decision-making process. 
"Do you ascribe to this concept, i.e., that federal agencies should be allowed to 
make the ultimate decision about their rules because they have the expertise and 
are the ones that must defend the rules to the public and in the courts? 

Yes. 


3 . Will Executive Order 13422, as asserted by New York Times Columnist Paul 
Krugman, "make it even easier for political appointees to overrule the 
professionals, tailoring government regulations to suit the interests of 
companies"? If not, please explain. 

I do not believe that the article was an accurate or balanced review of 
Executive Order 13422. While some have claimed that the concept of 
Regulatory Policy Officers is a radical change from the status quo, 
Regulatory Policy Officers actually were established by President Clinton’s 
Executive Order 12866. E.O. 12866 required each agency head to designate 
a Regulatory Policy Officer, who in turn had to report back to her. The 
Regulatory Policy Officer had the duty to be involved at each stage of the 
regulatory process to foster the development of effective, innovative and 
least burdensome regulations and to further the principles in the Order. 
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President Bush’s Order continues that tradition and continues to delegate to 
the agency head the designation of the Regulatory Policy Officer. The Bush 
Order further specifies that the Regulatory Policy Officer should be one of 
the agency’s Presidential Appointees. To my knowledge, the provision in 
President Bush’s Order only codifies general practice in both the Bush and 
Clinton Administrations. There is a practical reason for Regulatory Policy 
Officers to be political appointees: anyone with the duty to oversee the 
functioning of the regulatory process should be at the top of the 
management structure with oversight over the agency’s regulatory agenda 
and who could fairly be held accountable for such a broad responsibility. 
Typically, this would be a high-level appointee - such as the agency’s 
general counsel. 

Under the Clinton Order, each agency’s Regulatory Plan had to be 
'"^approved personally by the agency head.’’' Under the Bush Order, no 
rulemaking may commence or be included in an agency’s Regulatory Plan 
unless approved by the Regulatory Policy Officer. To the extent that the 
new provisions are criticized as “political,” it is unclear to me why the 
Clinton provisions were less so. Requiring the agency head - someone 
particularly close to the President - to personally approve the Regulatory 
Plan would seem at least as political as requiring the elements of the Plan to 
be approved by a less senior Presidential Appointee. 

Finally, regarding the concern of “politicization,” it should be noted that one 
of the benefits of centralized regulatory oversight is democratic 
accountability. The Regulatory Policy Officer presumably should help to 
ensure that the agency’s rulemaking priorities are consistent with those of 
the President and with the requirements of Congress. If the Regulatory 
Policy Officer were a civil servant and not a Presidential Appointee, it could 
be awkward for Congress to expect him to testify on behalf of the President. 
And Congress could have difficulty obtaining authoritative information on 
presidential priorities. Accordingly, the amendments by Executive Order 
13422 should foster accountability and Congressional oversight, not hinder 
it. 
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QUESTIONS FROM SUBCOMMITTEE RANKING MEMBER CHRIS CANNON 
FOR MR. PAUL R. NOE 


1. Critics of Executive Order 13422 suggest that it will politicize the regulatory review 
process, undercut Congress' prerogatives, and clear the way lor politics and economics to 
trump science '.md health '.md safem concerns. Others urge that the order m'.ikes the 
regulatoi*y review process more accountable, by placing more responsibility in the hands 
of officials accountable to Congress, that the order brings development of significant 
agency guidance documents into a process framework that long has applied to regulations, 
and that the order in other respects largely carries forward the principles of Executive 
Order 12866. Based on your testimony at the hearing and your previously submitted 
written testimony^ you appear to agree with the latter view. Tn light of the written and oral 
testimony of other witnesses at tlae hearing, could you please provide any additional 
discussion of your \news that would help the Subcommittee understand which of these 
views IS accurate and which is not, and why? 

As explained in my written testimony, I believe that a careful review of the 
amendments made by the Bush Order to the provisions in Executive Order 12866 
for Regulatory Policy Officers and market failure analysis will show they are minor 
changes to the existing language in E.O. 12866 and were not a significant change 
from the status quo. I do believe that the new the provision for OMB review of 
guidance documents is a significant and beneficial change from the status quo 
that will promote the transparency, accountability and effectweness of regulatory 
programs. As explained in my written statement and in my response to Question 3 
below, I believ’^e there is a compelling foundation for interagency review of 
significant guidance documents. 


2. Some contend that Executive Order 13422 represents a "power grab" by tlae President 
tor autliority residing in tlie federal agencies. Can't the order just reflect tlie Executive 
exercising his responsibility* ^ind pre-existing authority^ to lead and direct the Executive 
Branch? Indeed, under our constitutional system, isn't that his duty? 

Yes, and centralized regulatory review has been a tradition with every President, 
Republicans and Democrats alike, since President Nixon. 


3. \X'Eat have been the chief arguments for bringing significant guidance documents into the 
Executive Order 12866 framework? Do you believ^e those arguments to be sound? If so, 
please explain in detail why, to the extent that detail in addition to that provided by your 
prior oral and written testimony^ would help the Subcommittee understand this issue fullyc 

As OMB explained in the Preamble to its Bulletin on Good Guidance Practices, 
there is a strong foundation for good guidance practices and interagency review of 
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significant guidance documents. First, as a general matter, while guidance 
generally has great value to regulated parties, the government, and the public, 
concerns have been raised about instances where guidance documents were poorly 
designed and implemented or improperly used to impose binding requirements on 
regulated parties. OMB heard about those concerns through several rounds of 
public comment. 

It was eminently reasonable to conclude that significant guidances could benefit 
from interagency review as provided in Executive Order 13422 and the other good 
guidance practices established in OMB’s Bulletin. The strong foundation for the 
good guidance practices reflected in President Bush’s Executive Order and the 
OMB Bulletin stems from many soiuces, including court decisions invalidating 
spurious rules, recommendations of the former Administrative Conference of the 
United States, recommendations of the American Bar Association, the work of 
various administrative law scholars, and the groundbreaking work of the Food and 
Drug Administration to establish good guidance practices on its own initiative. 
Ultimately, Congress endorsed what FDA did by requiring FDA to re-issue good 
guidance practices in the form of a regulation under the Federal Food and Drug 
Administration Modernization Act of 1997. The same concerns that Congress 
raised at the time — public knowledge of, and access to, FDA guidance documents, 
the lack of a systematic process for adopting guidance dociunents and for allowing 
pubhc input, and inconsistency in the use of guidance documents — apply to other 
agencies as well. 

Regarding this issue, I am submitting for inclusion in the Hearing Record two 
recommendations of the Administrative Conference of the United States, an 
excerpt from a Report and Recommendation of the American Bar Association, and 
two articles from Professor Robert Anthony. 


4. Concern has been expressed over Executive Order I3422's requirement that an agency 
identify in writing tlic market failure or otlier problem tliat it thinks warrants new agency 
action. Wasn't that already required, tliough? Do you think the iVnieneiments materially 
change anything in this regard? Please explain in detail why, to the extent that detail in 
addition to that provided by your prior oral and written testimony would help the 
Subcommittee understand this issue fully. 

Yes, President Clinton’s Executive Order 12866 already required agencies to 
identify in writing the market failure or other problem that the agency thought 
w'arranted regulation. As I explained in my written and oral testimony, I believe 
that a close re^dew of the actual changes made to the proWsion for market failure 
analysis in President Clinton’s Executive Order 12866 shows that these are very 
minor changes. 
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Moreover, the OMB guidelines issued during the Clinton Administration in many 
respects provide a stronger endorsement of maket failure analysis than the Bush 
Administration’s guidelines. 

The primary OMB guidelines for cost-benefit analysis issued by the Clinton 
Administration stated: 

“I. STATEMENT OF NEED FOR THE PROPOSED ACTION 

order to establish the need for the proposed action, that analysis 
should discuss whether the problem constitutes a signihcant market 
failure. If the problem does not constitute a market failure, the 
analysis should provide an alternative demonstration of compelling 
public need, such as impro\ing governmental processes or 
addressing distributional concerns. If the proposed action is a result 
of a statutory or judicial directive, that should be so stated. 

A. Market Failure 

The analysis should determine whether there exists a market failure 
that is likely to be significant. In particular, the analysis should 
distinguish actual market failures from potential market failures that 
can be resolved at relatively low cost by market pardcipants. 

Examples of the latter include spillover effects that affected parties 
can effectively internalize by negotiation, and problems resulting 
from information asymmetries that can be effectively resolved by the 
affected parties through vertical integration. Once a significant 
market failure has been identified, the analysis should show how 
adequately the regulatory alternatives to be considered address the 
specific market failure. 

The major types of market failure include: externality, natural 
monopoly, market power, and inadequate or asymmetric 
information. 

1. Externality. An externality occurs when one party’s actions impose 
uncompensated benefits or costs on another. Emdronmental 
problems are a classic case of externality. Another example is the 
case of common property resources that may become congested or 
overused, such as fisheries or the broadcast spectrum. A third 
example is a ‘‘public good,” such as defense or basic scientific 
research, which is distinguished by the fact that it is inefficient, or 
impossible, to exclude individuals from its benefits. 
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.... Government action may have unintentional harmful effects on 
the efficiency of market outcomes. For this reason, there should be a 
presumption against the need for regulatory action that, on 
conceptual grounds, are not expected to generate net benefits, except 
in special circumstances. . . .” 

OMB, “Economic Analysis of Federal Regulations Under Executive Order 12866” 
(Jan. 11, 1996) (discussing in detail the importance of market failure analysis and 
explaining externality, natural monopoly, market power, and asymmetric 
information) (Emphasis added). 

Another set of OMB guidelines issued during the Clinton Administration stated: 

“Since the existence of a market failure analysis is not sufficient to 
justify government inten^ention^ you should show that government 
inten’^ention to correct market failure is likely to do more good than 
harm. If the problem is not a significant market failure, you should 
provide an alternadve demonstration of compelling public need.^^ 

OMB, M-00-08, “Guidelines to Standardize Measures of Costs and Benefits and 
the Format of Accounting Statements (March 22, 2000), at p. 62 (Emphasis 
added). Regarding this issue, I am submitting for inclusion in the Hearing 
Record excerpts from several OMB guidelines for economic analysis issued 
during the Administrations of President George H. W. Bush, Bill Clinton, and 
George W. Bush. 


5. Many believe that considering potential regulabons and guidance in the light shed by 
cost-bcncfit analysis, market failure analysis, and other types of economic analysis can 
help us regulate smarter and more etticiently, in those cases where we need to. Do you 
agree, and can you think of some imporT'.mt examples where that has been proven to be 
the case? Please explain in detail why^ to the extent tliat detail in addition to tliat 
provided by your prior oral and written testimony would help the Subcommittee 
understand tliis issue fully. 

Yes. Applying careful regulatory analysis was a foundation of the Bush 
Administration’s “smart regulation agenda,” which led to major regulations that 
had about twice the annual benefits at almost half the cost compared with the 
historic average. See OMB 2007 Draft Report to Congress on the Costs and 
Benefits of Regulation at p. 2. The insights of regulatory analysis were a 
foundation for many pro-regulation positions of OMB, including regarding 
EPA’s Clean Air Interstate Rule, OMB’s prompt letter asking FDA to expedite 
the Trans-Fat Labeling Rule, EPA’s Non-Road Diesel Emission Rule, and 
DOT’S Corporate Average Fuel Economy Standards. While these rules were very 
costly, OMB supported them because the benefits far exceeded the costs. 
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Regarding this issue, I am submitting for inclusion in the Hearing Record an 
excerpt from OMB’s 2007 Draft Report to Congress and an article by former 
OIRA Administrator Dr. John Graham. 
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Introduction and Summary 

■VWth one exception, the answer to the question in the title is “no." 
To use such nonlegislative documents to bind the public violates the Ad- 
ministratlve Procedure Act (APA) and dishonors our system of 
government This is true whether the agency attempts to bind the public 
as a legal matter or as a practical matter.* An agen^ may not make 
binding law except in accordance with the authcdties and procedures 
established by Congress. To make binding law through actions in the 
nature of rulemakings the agency must use legislative rules, which oidi< 
narily must be made in accordance with the noUce-and-comment proce- 
dures spedfled by section 553 of the APA.» 


1. An ngfinoy rule Is *'blndli.S'* when Uw assucy trests it es Slipoiitive oT the issue It addtetses. 
A docuamt that wu eat Issued Isgltltiively, snd which Uieteibre casaot be biiidlni Itsatt/, Is 
nevorthelest bindlns w a practical matur If Ihs sgeti^ tresis it as disposilivs of lha baus It od. 
dresses. Sh trtfia notes 79.S4 snd secompanyiag text. 

2. S IU.C t W3 (IS8B)s sat Ouyilst Corp. v. Brown, 441 UB. 2SI, 30MJ3 (1919); Bstlerten 
V. MtishsU, 64S F,2d 694, 701 (0X1 Or. 19®)) ("Advsioe notice and publlo partletpedon an le- 
qviied for those actions that cany the force of linv."). An egen;^ may enake law through adjudbu- 
tion, ei eonlraaled with nileiusUng, without complying with }333 procedures or olheiwlsa 
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The sole category of exceptions— ^here an agency may permissibly 
attempt to make a substantive nonlegislative rulemaking document bind- 
ing on private parties— is for bterpretive rules.* These are rules that 
interpret statutory language which, has some tangible meanings rather 
than empty or vague language like "Mr and equitable'* or ‘In the public 
interest”'*' An agency may nonlegislatively announce or act upon an in- 
terpretation that it intends to enforce in a binding way, so long as it stays 
within the fair intendment of the sbtute and does not add substantive 
content of its own.* Because Congress has already acted legisladvely, the 
agency need not exerdse its own ddegated legisdative authority. Its at> 
tempts to enforce an interpretation can be viewed as simply implement- 
ittg existing positive law previously bid down by Congress. As a 


cbterving the requirenunt* for makiag kiMativt luki. tufia text atcomptuiyliig ttotet 33-3$ 
and41-48. TlibAitidob not oKwemedvritlLtlui law mads tqracQuiHcatUM. Tliatfltetwos^dMOf 
lawmaUag are govaiied I 7 widdy dUEbiait procedural requiremeiite (atdot for luka but looie fbr 
adJudleadons) i> an anamaly ereuted Iqr Congreu vfaen It enwfed 9 ^^3 and conilnned I 9 the 
Supccne Covzt in SEC v, Cbeceiy Corp., 332 U^. 194 0947)» NLRB v. Wyman-Oordon Oo, 394 
U. 8 . 759 a969>, and NLRB v. BeU Aartripaee 0»m 416 U4. 367 (1974). 

3. LegIilativftn]eiiDR(lepfinnanttoap6dBeexeaptloailn|953>teei^teRtaeeoiiipa]QF- 
ing notea 51*54, do not lopply additional weptioiia to the atatementa In die text aboiUneffJi^gte&tf^ 
docomentf. TbeeReinpti^ln$553reUevethBageiiojrofliivingtofollowt]iataectioii*asodeMmd- 
camment procedutei,bat iheg do not idiew ibe ageo^ of tbe need, if ite ndo ia to be Nn^ng, to 
aadeiyothftrreqalxeixientecflatiiladvaiiikinakbig. SlMA|/tatextacera;qpayiBgDOtei41-*4S. Bven 
on a luldeet u to which Its IggislattH nilei wodd coma wlthfo 5 3S3*s exan^on ftom sofico-uad- 
cennment procedure^ the agen^ may not use a nanlegl^adM doeument to bind the publiob ualeai 
that doooment ia an mterjneth^ rule. 

4. Sm l^/h text aooompeiQring notee 56>68. 

5. Sbt American Heap. Aai*nv. Bowen. 834 F.2d 1037,1043-46 CD.C Or. 1987)(dUfk«ntIat- 
ing **ca 8 et in vUsh an agency is merely explicating CongteM' deaface ftom those cases whidi the 
agen^ Is adding subitandve content of Its own,’* end ipeal^ of a ** 6 hsiic example of an agency 
rule hdd not to be intarpratative— Umi leqidring nodca and eonunent ai e preteqalsUe to validity**) 
and authorities cited tberela. "Tbe fimctloa of 1 593*0 flrst exception, that tor 'Interpretive miss,' is 
to allow ageneki to explain asnUguona ternot in le^ilative anactments without bavi^ to uadeitake 
ounbenome proeeecBivs.** /(L at lOM; set aim Fartittzer Inst. v. BPA, 939 F.3d 1303, 1308 (D.C 
dr. 1991) (*'[A}s a general rule, an agency can declare ite ondecBtandmg of what a statute requires 
wldiout providing nodoo and comment, bat an agenoy cannot go beyond the text of a atatoteand 
exerdae its delegated poweii whhout Ant provitiog adequate notice and commeiit."^ Uidted Tcch- 
nologiei Coip. v. BPA. 82L F.2d 71A 719-20 (D.C CSr. 1987) CDTllKse cases show what dlstln- 
gulsbesinteipretatiYefioaleiklatlvenileiii the legal bam upon whidi the rule rest!. Ifthenileis 
based on speelfio statutoty ^viiion^ and ite vaBdi^ standi or tone on the coneetswia of the 
agent^i interpretation of thoaeprovittoas, It ia an iateipretetive rule. XL however, the rule b based 
on an agenda power to exei^ ita Jodgmaiit as to how best to hn^ement a general statntoiy 
mandata, the rule b Ukely e legialatlva one.'0; American Foteal Woiketi Union v. United Stetea 
Poatal Sw., 707 P.U 548, 559-60 (p.C dr. 1983) C'Aa an Interinetotive rule, the new annuby 
computation frumulaiiexen^pt ftom toe rulemaking iequiremaitec^thaAPA,andOPMthenfora 
did not oet untewlUly In jMrtmiuIgatlng It urtihouc nodee and comment procee^gi.**), ctrt dioM, 
465 U. 8 . 1100 (1984); M$ irito ceset dted note 366. 

It is cliehfi to observe tluittoesedlstoietiont axe Bometlmaa difficult to draw. That makes toem 
none the less IndUpeniable to the analyris needed to IdetUiiy unauthorized attempU to fasten bincUng 
norms upon the public. 
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practical matter, the agency in this way gives the intetpretation a binding 
effect^ The same is true where the agoicy interprets its own previously 
promulgated legidstive rules. 

By contrast, when it does not merdy interpret, but sets forth onto 
new substantive ground through rules diat it win make lading, the 
agency must observe tiu legislative processes laid down by Congress.^ 
That is, tvAen an agen^ uses rules to set forth new policies that will bind 
the public, it must promu^ate them in the form qf kgfslath/e rules. The 
statutory procedures for devdoping legislative rules serve values that 
have deep importance for a foir and effective administrative process and 
indeed for the maintenance of a democratic system of limited 
government* 


e. BjrdeduinstlntfliesIwnlntnpntallonbtluoiMitivlUarpIyiOrbytialiisailbreenient 
action upon it; or hr niillneljr applvins U to paaa upon appScailonai tho agenay blnda tha aSiscted 
piivnto pactiea as a practkal matur, stt tgpa text aeoampanylni notea 7M9 and 3<6.6S, at taaat 
unUl acourtdbapptovaa Cialntatiintalian. Tbeafency tceata tlioliitaipntatloaaaiSajioddnoftha 
queatlon Involved, and private partka can Ignon it only at tlmlr padl. Hie private partlea an Oiua 
boundpraatealOf even tlmish the nonlestalatlvely pramulsaled Intecpietation deei not /dsat(i> bind 
dMmi An aseney interpretatiott dace not Und Ibe ooucta and doea not ofila own ibice bind the 
pubSe unleaa it baa been embodied In a lesiilatlva rule or other action oanying the Ihtm of taw, at a 
couttlafoeotOBirivaatadiirenallnteipKtalion. She BEOC v, Arabian An. OllCa„ ill S.CL 
1327, 1Z33.3S (1991); Oeaecal Elea Oe. v. GUbeit, 429 US. 125, 141 C197«}| Morion v. Rub, 415 
V3 . 199 (1974); SbldiDotev. Swift db Co, 323 UE. 134 0944); MetnpolllanSoliaolDht of Wayne 
Townahl^v. Davila, 9d9FJd 485, 493 (^Cir. 1992), Sobeet A. Anthony, WhkhAgeiuip latstp/*. 
talhm SheuU Btui OOssas ani ihs Cmrut, 7 Yjob 3. CM Rsa 1, 3 n.^ 39 (199(% tafia note 3dS. 
7. Admliilatratlva Freeedun Aot; § 4, 5 UE.C. { 553 (19SS); Cbtyder Oorp, v. Bmwn, 441 
281,303 (1979); riiaari0oii3aviitob,B34F.2d at 1044-4fi. laaddltiantolboaeertlwAPA. 
other atatotoiy icqulnraentt may tpeeUy the legiilative rubniaklas pceeedurei in pariieiilar aiaea 
£», 15 US.C 1 57a (1918) (FMend Tilde Comnlialon); 20 US.C $ 1232 (1988) (Department of 
Education). 

The AFA g 553 cetpiimnenta, often called “nollca4nd.comment" pcoccdwca, cell Ibr publica- 
tion of notice of the piopoied lulemaldng Ondndlng notice of any publb proeeedinsi, of the legal 
authority under which the rulee an prcpoc^ and of the tenni of thcprapoeel or the cul;)eeb and 
laiuei involved)! opponunly Ibr an biteeeited pettona to eomraent through aubrnbalan of written 
vbwe, with or irithout oppoituniy 6x oral prcaentnlion; conaideiatiDn of the matter piuteated; and 
pubUearion of tho rube, bidudiiig a condee etatenwat of theb bnab and puipoae, b the FaJarat 
Raglstar. 5 US.C g 533(a)(l>. 

Section 553 piDvIdei memptiona ftom theaa nquininiaiita for "interpretative nilee, general 
stitemente of poSw, [encQ lulei nf agenay otgenbadon, pneedute, or ptaotlea'' /A g S53(b)(A}, 
end when the egenoy Ibr good canad* flnda "that notice end puhlb prooedure thenon me Impnctl- 
cablaonneceeatiy,orcoiniiiytothepubBchitene 4 * U. g553(bX^ Thecxemplicnalbrhilapie, 
rive nilee and pollgr itatementt era central topics thb Articia 

In thdr ndJudlcntoiy oplnloni, agencies often annonnoe the pnpoeitlone of lew or poUoy that 
fanned the haab of tbelide^lone, Thees propoiltlaiu era not treated u nlei by the AFA, and ora 
not governed by the atetement In the teat. Su tafiat teat eccompenylni note! 31-36, Nor are non- 
eubatantive nibi of agency organbaUon, procedure, or praotioe governed by the ttatement In the 
teat Ssa tafia teat aooompanylng notei 53-54 
A Ssa tafia teat accompanying notes 356-St, 
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Except to the extent that thqr interpret spedflc Btatatoiy or regula- 
tory language, then, nonhf^lathe rules like policy statements, guidances 
manuals and memoranda should not be used to bind the publk.* While 
these nonlegialative rules by deflnitkxi cannot leptlly bind, agMicies often 
inappropriately issue them with the intent or effect of htqiosing a practi- 
cal binding norm upon the regulated or benefited publia Sudi use of 
nonlegislative policy documents is the capital problem addressed by this 
Artide. 

Thus, under the taxonomy of the APA,'° a rulemaking action that 
the agency wishes to make Unding upon affbcted persons must be dther a 
legislative rule (which Unds legally) or an interpretive rule (which may 
bind practically^ All other substantive rulemaking documents — such as 
policy statements, guidances, manuals, drculars, memoranda, bulletins, 
and ^ like— are in AFA tenuinology "policy statements,”!* which the 
agency is not entitled to make bindint^ either as a legal matter or as a 
practical matter. These issuances will sometimes be referred to as "non- 
legislative pdky documents” or '‘policy documents.” 

This Artide accordingly will advance the general recommendation, 
based on the APA, that ag^ndes observe legislative rulemaking proce- 
dures for any action in the nature of rul emaking that is intended to im- 
pose mandatory oUigations or standards upon private parties, or that has 
that effect To the extent that agency pronouncements interpret ^edfic 
statutory or regulatory language, this general recomm«idation does not 
apidy. But the Artide will separatdy recommend that interpretations 
that substantially edaige the jurisdletion exercised by tibe agency, or sub- 
stantially change the obligations or entitlements of private parties, should 
nevertheless be promulgated by legislative rulemaking procedures as a 
matter of sound agency practice.*^ 


S. AU dactuunti ud uUdu IUcb tkue an “nila^ wttUa tlis AFA deSidtlaii, S trS.C 
i (IVSS), ami ibo an “polkv ttatemeiut'' wUUn tiu APA’< taxaBonir, u explicated Itelow, 
tsfie text xeecmpcjiylng notee SS-70, ** ptlttl^ meaiu the whole or a part of en aseney cteteiaei.t of 
general or partlculaf appUeabtlity and lUture effect designed to haplement. Interpret, of prescribe lav 
or policy er dceciiblog the oisantatloa, procedure, or pnetloe teqnireisenu of aa agenoy 5 
UAc. § 551(4), The deStdtloa thoc Ineladre decoateati and aetim that do not have the ibree of 
lew foonl^blatlve tula) at well u then that do (ksbbtlve nilet). Tha "egemv process fbr forinu- 
latlns, emendlag, or cepeellng e nilel' h dclaed u "tale maldng" hy the AFA U. § 551(5). 

in SiM Infra Part L 

11. SM nifra note 9; Iri/ta text eccompenying notee 6S-7U 

12. Set tnfia text eccoiaptnybig notee 370-73. 

The iaiplenentatloii of there teeoaaneadaUoni wlU doubtlere in tome clrcuinstanoei psove bs- 
oomrenient or cotily to the agency. Set infla text accompaoying netet 380411. la especlaUy dllRcult 
dieumstancea, the agency may r^ apon the exemptlOQ from mleinakliig tequlcemeiits that appllee 
**when tha egen^ fi>r good caure ^da (and laoorporatea the Snding aod a htlef itateiaettt of reaaoaa 
therefor la the nilea itnied) that notice and pobllo pioeedun thereon ate impracticably unnecessaiy, 
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The use of legislative rnlemaldng procedures is not the only cure to 
be pres^bed for the misuse of nonlegislative documents described 
her^. An agency has the option of issuing its polides in the fonn of 
policy statements that are genuindy nonUnding^ thereby bting^g them 
within the “policy statement" exempticm from the APA's rnlemaldng re- 
quirements.'’ When it chooses this coarse of action the agency should 
observe an alternate process, by whidi it can assure that its documents 
are not binding and ther«£»e will not be invalidated on the ground that 
they were not promulgated by the use of legislative rulemaking proce- 
dures. To achieve these outcomes, the agency should stand ready to en- 
tertain diallenges to the policy in pardcular proceedings to which the 
document may apply, and should observe a disdplined system for main- 
taining an “open mind” when passbg upon such challenges.'^ 

I^ially, the Ardde recmnmends procedures through which an 
agency, whenever it intends a rule to be legislative, should announce that 
intention and inform the public about the statutory authorities and pro- 
cedures by which it has acted. 

Although the subfect is complex wd evidence is laborious to assem- 
ble^ it is manifest that nonobservance of APA rnlemaldng requirements is 
widespread. Several agendes rely in major part upon nonlegislative issu- 
ances to propagate new and dianged elements in foeir regulatory or ben- 
eSt programs.” This Article examines a number of agency attempts to 
make nonlegislative poli^ documents bind the puUic.” Frequently such 
rules are not challenged in court; because the affected private parties can- 
not afibrd the cost or the delay litigation, or because for other practical 


or controiy to tlw poblk blorat." 5 U.aC } J33(bX9)' Aho ovrilaWo ii On exception bom piibll- 
catbn lomlremeiui oUmwIa provided ty the agmop (breoedeaiue Ibind and pubUahed with 
the rale.” Jd. I S53(d)(3X lliew ‘‘{ood caote” exotptloni nipptjr an adnpiata saTety valve, and 
luilau tha ajaaoy can Invoka them it dioald rdlovr the Kcommaiidatioiu haretn. Sn Aithiir & 
BoeSetd, AiMe Parlblfatbn h M$mI XuleHakhig Balatfitp to Futile Fn^erDk Learn, OnmU 
Bmafiu, ar CmInKIt, IIS U. Fa. L. Sbv. S40, SSS-COS (1970. 

IS. SmS II.S.C i SSSQOC^ (19U)i hVTo nota M; tea aba tafia Fart V. 

14 . &a//|/)B text acconipan)4nxnotoa3».«3;taaa&oMeLoath Steel Fndi.Coi]>.v.Th<iniae 

838 R2d 1317, 13J3 (D.C. Cle 1988) C'EMn ageney'i open-nlndcdnea In Indlvldtial proceedlngi 
can aubttltute for a geoetal ruleinaliing ....”); FaolSe Oai ft Elee Co. v. Federal Power Comin'n, 
506 FM 33, 39 <p.C Cir. 1974) C'When the agenqr atatca that In lubaequent proceedlngi M will 
tboraugbly conaUer not only tha p6Iley>s apptteablHly to the Acta of a given cate bat abo the under- 
lying validity of the policy luelt then the ageney htlenib to treat the order aa a geneial atatement of 
polley.'^. 

15. Eiamplet are tha Health Cam Hnanclng Admlnlitratlon with reapeet to Medicare and 
Medicaid, Uie Department ofEducitian with reapeet to guaranteed etudent loans, the Fhderal En- 
ergy Regulatory Comniliilon with napeot to tegululan of plpelinta, and tha Nuclear Ragulalary 
Commiulon with napeot to leaotor lafhly. 

I& Sea tafia Farta in and V. 
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reasons they must accept a needed agacy approval or benefit on 
whatever terms the agency sets.''” 

The use of nonlegislative polk^ documents generally serves the im- 
portant function of informing staff and the public about agen(^ portions, 
and In the great majority of instances is proper and Indeed very valuable. 
But the misuse of sut^ documents— 4o Und, where legiriative rules 
should have been used— carries great costs. Afihcted members of the 
public are likely to be confused or misled about the reach and l^al qual- 
ity of the standards the agency has imposed. One consequoice of this 
uncertainty can be that afibcted persons are unaware tiut the agency in- 
tends to s^ve its nonlegjslativc Issuance binding effbct. Probably more 
often, though, the private patties realiae all too clearly that the agem^ 
will insist upon strict compliance, but conclude that there is little they 
can do to resist In either case, the uncertain^ con breed costly waste of 
effort among private parties trying to puzzle out how fhr they sre bound 
or otherwise affected by the Informal agency document 

Doubtless more costly yet is the tendency to ovenegulate that is 
nurtured whoi the practice of making binding law by guidances, manu.- 
als, and memoranda is tolerated. If such nonlegislative actions can visit 
upon the public the same practical eSbcts as legislative actions do, but are 
far easier to accomplish, agency heads (or, more frequently, subordinate 
officials) will be enticed into using them. Where an agency can nonlegis- 
latively impose standards and obligations that as a practical matter are 
mandatory, it eases its work greatly in several undesirable ways. It es- 
capes the driay and the challenge of alloiring public partidpation in the 
development of its rule.’* It probably escapes the toil and the discipline 
of building a strong rulemaking lecoid." It escapes the disdpline of pre- 
paring a statement of the bans and purpose justi^dng the rule.^’ It may 
also escape APA publication requirements” and Office of Managemrait 


>7. InetlcaitoneeaseOingnnliwapiwslypieclwIedjadtdalraviBirDrftBinelooliseiva 
{ 533% niloiuklag fequiiemeott. 42 U.S.a { 139SEIU>X3)Cq (1988) ^utlonal comnga Medicara 
deteimiiudon by Heaia and Httmaa Serviwa). Bui m Admlnbtrattve OonftRBoa of tba Unltd 
Slatea, RecommendaSoa Ko. 87-8, Natloiial Covsiaia Satarmlnallant Under tba Madkan Fra- 
giam, 1 C^JL { 3a5.S7.8(4}(b) (199?) ^aamraendfaif tfcat ODnansa contldei nptaling 
} 1393a(|))(3)^)). 

IS. lnianuIiiitancai,a(eBcte9ntlftUtalbeiiaturaartheltnilea. 5eaaa,ChainbererCoin. 
mem v. OSHA, S3d F.2d 464 (p.C Qr. 1980): Ceiro Metal Ptod. T. Maahill, 620 FJd 964. 975- 
78, 981 Od Ctr. 1980). 

19. Su 5 UAC i 553(0) (198S). 

20. Su Motor Vehicle Mftt. AaPn r. State Farm Mut. Auto. Ina. Co., 463 U.S. 29, 42-43 
(1983). 

21. Su 5 U.S.C. s 353(0); Sunt PUm, 463 U& at 42-43, 57. 

22. 5 Ua.C. §§ 552(aXl)^), S53(b).(c). The requirement to publbh In the Ptdtral Btgblar 
'‘atettnenta of general poliey or Inteiprelatlau ofgea^ nppUeabihty fhnnidated and adopted by 
the ngency." H J 552(^1)^, b honored &r more frequently in the breach than In the obiervanea. 
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and Budget regulatory review.^ And if tlie agency can show that its 
informal document is not final or j%e, it will escape immediate jndbial 
review.^ Indeed, for practical reasons it may escape jodidal ledew 
altogetha:.^ 

One can readily understand how a governmental instrument so 
quick, cheap, largely unchecked and low in risk, and yet so effectual, may 
tempt some agencies to sHght the AFA’s nmnrintBif 

A particularly perverse phenomenon arises ftom some courts’ em- 
phasis upon the discretion retained by the agency as an indicator of the 
nonbinding character of its issuance.^ Under this approach, the more 
Ascretion the agency reserves in a document, the better are its 
that a court will hold that legislative rulemaking procedures were not 
i^uircd, even though the public was plainly meant to be bound.” The 
^ly is that the agency, by reserving discretion, has not bound Itself. 
^ the incentives woric the wrong way here. The prospect of avoiding 
le^^e procedures encourages the agency to be cagey rather than can- 
did, md to state its rules loosely rather than precis^. A prderable test 
womd condder whether the constraints on private persons amount to a 
bmdmg of those penota. Ofterwisp, it is perfectly easy for a document to 
reswe plenty of discretkm for the agaicy to act variantly, even where it 
makes dear that private parties wUl be held to strict confonnity.** Any 
tectiod tu^antage the agency may gain will come at the expense of clar- 
ity and fthness to affiseted private persons. 


„ ^ Orto Na. mn. 3 CF.H. 127 (0.n.p. IMl). ryrinM tn i V.S.C. 6 SOI 

(198P). tom tt. Vice P«dd«» i, ih. Etad. of Eawrtto D«imrl»ta nd 

*» ■“ rdll<7 siiidaoM that altoti ths puUla Such 

^ oi^ragalitloii. that tn piblbhod to tiodce oad comnZ, but^ 
stratsw gidddbiea, poBcy munuli, grant and kan proaodoin, Advance Notina of Pm. 

^ «8rt«to,y 

(19^ ** Kkbabd J. Pinnc*. to bt .a, AoMroimtA-nva Law and Psocesi ISO-IOS 

<DC& Atfn V. BPA, 27 Envl Rq,. Caa. teNA) IJSS 
Cir. Ott. 27, 1937). Tba ccuit denied « pethion fbr review "» v!fr RCRA rtf an KPA dAcunwwit 

boause it ^kedjiulsdictloii. Tlw court itated flat ft hwjuriidlotloo under 5 7006 of RCRA only 

S'** *• * "SBladon or RqninnMnt dape^on 

Mveial Ueton Inctadlnt <*• atamyi mm chamUrOam oflht dommmt. U at ISSt Whm 

26, Su fii/fti Pert V. 

27. Aw fn/fw text eccojDpanylng notei 3QS«06. 

^^^ 28. consider, to ornipk. to n» 1991 BPA dimltoor fonn. V„ tat a«comp«,yIng note 
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To couateDauce nonlegidative dosumeats that bind is inevitahly to 
expand the ageni^’s discretion in a most ondediaUe way. Althoufli the 
public is bound tte agenqr is not bound, at it would be had it used legis- 
lative rnles.^* It is easier for the agency to deviate &om or change poai- 
tilons taken in policy statonents, memoranda and the like then it is to 
deviate from or change those adopted through legislative processes." 
Additionally, it may be observed generally that nonlegislative documents 
oftoi are less clear and definite than legislative rules, and may enable the 
agency to operate at a lower level of visibOily, with greater discretion and 
with fewer checks lixim the public and the courts. 

Observance of legislative rulemaking requirements may appear bur- 
densome to some agencies. One can realistical^ confront and assess the 
practical difficulties, however, only after pursuing the greatest possible 
clarity with regard to the concepts and requirements that these things 
entail That pursuit must be the first objective dl this Artide. 

I. A Short Taxonomical Guide to Agency Rulesiakino 

To subdue this problem, strong analytical tools are needed. The 
courts lamentably have muddled critical concepts as to which daiity and 
precision are essential for solution of the problem at hand. Urst, we 
must be able to distinguish le^slative from nonlegislative rules. Second, 
we must be able to distinguish polk^ statements from interpretive rules. 
Third, we must be able to identify the drcumstances in which agendas 
should use legislatively promulgated roles instead of nonlegislative rulea 
(which are either interpretive rules or policy statements). 


29. Su V. Dullei^ 324 US. 363, 372 (1927) (ntitdiSns ^ aiKUoaent tihat **rcgiiladoiii 
validly prasoribed by a governmest adminbtratw aie upon lilm ai well as die ^izei^ 
Bosko V. Comlnipirak 177 VS. 429, 467-70 (190Q)i ^ ^ United Statee v. One 1982 Meicedei^ 917 
P.2d 415, 423 (9lh Or. 199C) C*Tb prevail on Ids claim tiiat die ageo^ in^pennisiibly departed ttma 
its own poU^ in sddng bis property, Olsnn nmit estsbUtb tba tlw policy in question bid tbs fbico 
and effect of hw^ Brock v. Oatbedral BIuBh Sbale Oil Oc., 796 R2d 233, 536 (D.C. dr. 19^ 
(atnUng tbit an agency ^tieed not adhen to man 'genenl statementOi} of poUey* ’*); Dos v. Hsnp- 
toD, 266 F.2d 365, 278-83 Cir. 1977). 

30. It b not clear whether tbsJudioiaQyestabUBbedxeqtilreBieiitofa reasoned explanation fbr a 

change in les Motor Vehblef Mbs. As^n v. State Fum Mat Ante. Ins. Co., 463 U.S. 29, 27 

(1983X implies to nonleglalativs doovnenb as wdl as to le|jbl*i^ nibs or pdldes adopted la fbr- 
msl adjudications. Qfmpan Ont 1985 MtmdtM, 917 F2d at 433 C*[l]nterpretivs nilesp genetal 
atotements of pollqr or rales of agenoy orpnizadon, proceduie or pnotice" do not have *Hhe force 
and affoet of law.**) VfJtk Tdecoaunttaicadoiis Research 8t Aotion Ctr. v. FCC 800 F.3d 1181, 1184 
<D.C CIr. 1986) C^When an agenoy underukea to ebangs or depart from existing polioiea, It must set 
forth and artbuiate a reasoned exidanatlon for lb d^arture from prior nonns.*'). As a praodeal 
matter, because ntmlegblatiye documents are imt easily chillengsd when th^ may he deemed unripe 
or not final, Judbbl dlsdpUne over poUi^ ehan^ b mlnknlzed. Sm Middle South Bnergy, Ine. v. 
FERQ 747 P.2d 76^ 772 (JOjC. Or. 1984), eert. dbmlss^ sub nom. City of Kew Orieani v. Mlddb 
South Energy, Ina, 473 US. 930 (1989). 
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All of these distinctions arise under section 553 of the APA, whose 
taxonomy I shall now briefly describe. This description will supply the 
means to draw the first two of the distinctions just cited. The third is the 
chief sulgect of this study, and will be treated at greater 


A, Rules and Rulemaking 

This Article is concerned only with agency actions that fell within 
the APA’s definition of “rule" by constituting "the whole or part of an 
Aggacy statement of general or particular applicabflity and ftitnre effect 
designed to implement, interpret, or prescribe law or policy or describing 
the organization, procedure or practice requirements of an agency 
. . . Issuances encompassed hy this definition come in a myriad of 
fomats and bear a myriad of lafads: legislative rules, interpretive rules, 
opinion letters, policy statanents, policies, program policy letters, Dear 
Colleague letters, regulatory guidance letters, rule interpretations, guid- 
ances, guidelines, staff instructions, manuals, questions-and-answers, bul- 
letins, advisory circulars, models, enforcement poMes, action levels, 
press releases, testimony before Congress, and many others.” 

The agency process for {brmnlatin^ amein ting, or repealing any 
such “rule” is defined as “rulemaking" by the APA.” Final agency dis- 
positions in matters that are not rulemakings are "adjudications,”” 
which ^icany determine the entitlements, liabilities, or status of indi- 
vidually named or identifiable parties. Agencies ate entitled, witiiout ob- 
serving the statutory rulemaking procedure, to set forth in their 
adjudicatory opinions the general propositions of law or policy that 
formed the basb for the adjudicatory decisions.” Thou^ such state- 
ments may create new agency law, they are not "rules,” and are not ad- 
dressed in this Article.” 


31. SUACJ 551(^(1988). ^ 

Qr ^IW^ NmIomI Autottulie Lnmdiy & Clemlnt Ommdl v. Shultz, 443 PM SSS, 701 {D.C. 

33. 5UJ.CS5S1(®. 

34. M j S3m 0 ). 

3 ^ NIRB V. Bdl Aaospace Co., 416 U.a 267 {197^|j SEC *. Chenny Cotp, 332 UA 194 

3i m aote hu ^evtouab tddieued theprablnu oriUmenand eSteUvnieH that agcncla 
ensendw ndim ^ idy for niakhig their law upon * ptocen of case-hy^itu ugudlettlon hulead of 
rulCTuWns. «fmtA.Auamr.7i)mrdtSltt9llel9miiRi,ibitallyin Campcnu/m Snadaat ll- 
^ ’• sHuboInfio not. 272. Hot mthing In tho 

^Mt Mete h intended to anggsot thot it 1. Improper &r on agenoy to I«y down, » the bub of Ilf 
KiliidiMtory deebion^ general piineiplu to which It expeoti the publle to -~.r— ■ 
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B. Legislative and Nonlegislattve Rules 

Rules aie broadly classified as “l^idotive^’ and ‘‘nonlegislative.”^ 
This chs^cation is ^tal for the present analysis. The United States 
Court of Appeals for the IMstiict of Columbia Circuit has stated: “The 
distbcdon between legislative rules and interpretative rules or policy 
statemmts ^.e., the main categories of nonlegisiative ndes] has been de- 
scribed at various times as tenuous,’ ttizzy,' *blttrred,* and, perhaps 
most picturesquely, 'enshrouded in conriderable smog.’ As Professor 
Davis puts it, the problem is baffling.’ 

With respect, the distinction is very dear.^ Legislative rules can 
readily be (^erentiated from those that are nonle^slative. The 


37. The courti, vnlbxtuiutdy, Mmetimet oonAuingly use tiie tenn luIeP* to mesn 

rule.** Qurgiom United Technologlet Corp, v. BPA, 821 F.2d 7H 719 (DXL Or. 1987) 
(**dUtlngubhD intetpietira from legidstive ndcO ond Americu Hbip. kufn v. Bowen, 834 FJd 
1037i 1048<D.C etc. 1987)CVh«thirftfiveaegen^aetloalsintefpntfreorlB|^tiVBP*)H4iA tf. 
ftt 1049 C*tlw spectrum between e deeriy inteipretive rule end n deerly tubnantlve one it t Inay 
coatiauiun") amt Cabaii v. Bgger. 490 P.2d 2H 237 C0.C. Or. 198(Q (*'dittln|uiiUii8 between 
substantivo and biteipretative nile^*^ «• eJso Betterttm v. ^Ceiihall, M FJd 701 (DXL Or. 
198(9 Ceqmtliig " *legis1itivc^or*Subitaativer ndei*9; CbryileECorp. v. Biowni 441 U.S. 281, 302 f 03 
(197^ Reaeone for the prefttredciage^ observed in dill Aittoleb were well e ep reeeed In MetropoH* 
tanSehodDbtofWiyiwTbwnsliip v.Dm{I«.9d9F.2d48S, 488 (7th Or. 1992> *^efliidll)eiiM 
term ^ubetaadve* in dde omitext mleletdl»K aalataipretation wUdi axpUne the meaning ot 
the ttetnte gaq be Just u 'substentive' ai n legUlsdve ruin We prefbr the interpretlve/legUatlve 
terminology beceute it avoids any potential cooftidcn." 

At ui«d In thli AitieH Ae Urm **nibitaiidve nil^' cmitrutt udth ndeb** and bu a 
meanlni ptraUd to te cosBipt of "nibttaiidve Uw**— that i rule that orettoi or afilBCtt piivato 
rights, dudae or obtigathmo. Aa Buxs.^ Law DxenoNAny 1429 <£th ed. 1990). This it eorreot 
usage under the APA. She S UB.C $ S53((0 (1988). The term *1nibstftative mla.** fiierafiue^ ea- 
braeoe legteladve rules, Interpretive rales, and pdlcy otateouaita odier dun those concerned mth 
procedure^ practice^ or agen^ oigonlzati^ As AH 553(b)(^ 551(d); m abo Joseph v. United 
States Ova Serv. Oomm’n, $54P.2d 1140^ 1153 b. 24^.C Or. 1977) CTnterpntatlvaraleaiimy be 
ottfMtanUve In the lenso of addieedng a substantive rather than n proewhuol Ueua of law 

TMe Aidde obo fdlowe Uie wldeepiead modmn nmge ofsubitltntliig the word "Inteipretive^’ 
for the statutory tenn "intecpxetative." Sa$ 9 U.8.CI. § 5S3Cb)(AX (d)(^* Fbr brandy, the term 
**poll^ ttatemeate” b used in lOoee of the etotute^ “general statements of poHoy.” JtL 

3a. Community Nutrltioa Init. v. Young. 818 FAl 943, 946 (p.C Or. 1987) (dutiana 
omitted). 

39. Profeseor Koeh had it right when, spealdng of the dgrtpotion between interpretive nilea and 
legidative rates, he vn>t« ’The lUitincticm b not ‘foz^ but dean a l^dethre rule must be 
promidgated punuant to a l^falatlve grant The dbtlnetlmi b troudesome not because 

it Is unclear, but because it is not alwaya easy to detennine . . . Chutes H. Koch, Jr^ fubtte 
Traetdurufar Me AmTm^psribff q^/nteipiTAirtw RuUs and (kntnl SMtemenn 64 Oeo. 

LJ. 1047, 1049 n.11 (1976); set tufiv text aeeompai^liig notes lOS-10. 

Despite tbdr iangoagi^ thecmuis Just quoted and tins authorities th^ dted were nor addresdiig 
the distinction between leg^tlve and nonlegjeldive ntee Qntetprdlva rules and poli^ itatwnsntO. 
Rather, th^ were grappling with the questioa of whethW a rule that ^atnfy wat nonlegtslctlve 
should be invalidated or remanded because the agen^ sfiautd have pronmlgated it through k|^sta- 
tlve rulemaking proced u r es t hat whether It should have been a legldattve mte. Thi^ Inquiry it a 
central focus of the present study. 


HelnOnllne -• 41 Duke L. J. 1321 1991-1992 




156 


1322 DXJKE LAW JOURNAL [Vol.«,i3ii 

fiindamental idea is that a “legisiative rote is the product of an exercise of 
delegated legislative power to makn law through rules.”^ 

More particularly, a rule qualifies as legislativs if all of the following 
requirraents are met: 1) The agemqr must possess delegated statutory 
authority to act with respect to the subject matter of the rule.*' 2) Pro- 
mulgation of the rote must be an bitentional exerdse of that 

authority.** 3) The agency must also possess delegated statutory author- 
ity to make rules with tile force of law.** 4) Promul^on of the rote 
must be an intentional exercise of the authority to make roles with the 
force of law.** 5) Piomulgati<m of the role must he an effective exerdse 
of that authority.** 6) The promulgation must observe procedures man- 
dated by the agency’s organic statute and by the APA,** Particularly, 
unless it Ms within an exemption in the organic legislation or in the 
APA, the rale must be developed through public notice-and-comment 
proceduM** and be published in the Federal Reglsfer.** For purposes of 
this Article^ the most important of the requirements is the sixth. 


*0. 2 Kenneth C Davb, AmnNistaATivs Law Tebatub { 7i8 (2d «d ISm at nAa 
Tosepli V. United Statei CMI Sen-. CStnmi’ii. S54 F.2d 1140, 11S3 it.24 ^.C Qr. IS^ 

toterpretaMvs or no other nonlegUalln 
SlgA"? xUna hut tho uuthority uid Inl^llh 

Si>?2tSdw“fa on a* powtr of a court to deport from the 

I”™? la «» «« orbitetprewtlon of a 

el^te that ^ agenv liai tha prtoniy reeponilhOltir to admhbter. such a dehtsatlon as to nibjeoi 

UAA. Iiw. V- Nntu^ Bototiiwa Defoiaa Coandi, ttai, dS? UJS. 837, 842-44 (1984^ at 
Anthony, >K^n<M ^ at 3 1-35. One etieoalate that the Suprcae OdnrL when piewnted ^th n 

Proper cas^ b Bkdy to ottiiblltli a limilar BMtnmntlAii fewiiuifMfiias i4e% eaeu* Ue-wi.. /i_. 


42. Sti Davi^ tupm note 40. 5$ 7:10>7tll. 

43. Otystv Oup., 441 VS. at 3(Bj Battetton ». MonhaB, 843 R2d 694, 701 (D.C Or. 1980) 
A seamUtut^^ of mtanakhia power wiO ordfauayhe euffleient to antborlze the m 

w « *» «». N“toa*I Nultiflonal Fbode Aeshi v. Weinbetser. 312 

FJd 6BI (2d dr.), art denied, 423 UA 827 (1975). 

“O'®'''!'. •>«* to pteduce only a policy etntement, 
wWoh of couiie la not tegUatlvA Sit Batmon, 64S F.2d at 702) Davis, aupm n^ 40, (( 7:lo! 


.Jr ' , * t? " • •‘Slelallro one If it la set fiirth in eomo ibnnat ai to whioh the 

a^ la^ statMUny iwthDrlty to act with the foot of law. Je. Anthony. >apra note 6, et 34-40 
Ali^if nsency ret^ a great deal of dbotnUoa to net U vnrieneo with the statement It has 
tau^ the i^oe^t not lepneent on eShetive sietcw of the luIemeUng authority. Sa 
^ *■ *’'*'*“ Carp* I'M «*. (D.O, 

'«““*■ "» ®"it that dlsora- 


4S. raijnfcr axji, 441 UA at 302-03, 315. 
47. 5 UAC 1 533 (1988). 

43. Id. ;g 3S2{n)(l), 353(b), (d). 
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An agency’s issuance is a valid l^slative rule if and only if it meets 
all six of these requirements. All substantha rules that do not Jit this ten> 
plate are nonleglslatlve. Thep are either interpretin rules (If they interpret 
specific statuary or regulatory language) or policy statements fif they do 
not). 

The APA requires the use of legislative rulemaking procedures for 
every rule unless the rule falls widiin one of the statutory excepdons.^ 
The courts have repeatedly declared that the exceptions are to be nar- 
rowly construed and reluctantly recognized, so as not to ^feat the salu- 
tary purposes behind the notice-and-comment provisions of section 
553.^ For present purposes we must lay to the si^ the exertions per- 
taining to the sul^ect matter of niles>‘ and to the existence of good cause 
to dispense with the statutory procedures.” These exceptioiis do not re- 
late to the rules* legal quality. And die exception for rules of ageniy 
organization, procedure or practice is also set to the side. It bears only 
peripherally on the present study,” which is concerned with agency con- 
trol or guidance of private conduct>— that is, with substantive rather than 
procedural rules.** The exceptions that are of concern hero are those for 
interpretive roles and policy statements.** 

C Interpretive Rules and Policy Statements 

Our focus, then, is upon substantive rules, which under the APA 
may be 1) le^slatlve rules, 2) interpretive rules, or 3) policy statements.** 
IhiB is tte entire universe (d substantive rules. 


49. M } S33;«« W.C. v. Bowen, 807 FJZd 150% 1504 (9tli dr. tSSThThomuv. New 
York, 802 RIS 1443, 144S-47 p.C Or. 193Q, an AM, 48S 0.8. 919 (1987); Betterton T. 
Marshall, 648 R2d 694, 700411, 710 03,0. Cb; 19BC); Texace^ Ino. v. Federal Power Coimii*n, 412 
P.2d 740 74^4^, 745 (Id Or. 1969). 

Sa Set United States v. Flcdotto, 875 F.2d 345, 347 CD.C Or. 1989); American Heap. Aa^ 
V. Bowen, 834 P.2d 1037, 1044-45 QXC C3r. 1987) and cases eiled therein. On the heneSta and 
coats of nodcMnd^cnunent pneedorea, aee Michael Aalmon^ MaileettlaltM RultmAliig out Xig- 
ubtaoeefiam, 1985 DuXB U. 381, 40209. 

51. 5 UB.C{553(p)(l)dnT0lThisiiilHtaiy or fotelsnaBUinIhiietlona]; St J55300C9 involv- 
ing agenop management, peisaimel, publle propertp, loans, grants, heneSts, or contneta). 

52. ti. S5330>](B). 

53. The qaasdw of when legialadve rtdemaklng shonld he used fhr mice that arguably are 
ptoeadural was preaented la Air Ttaiiap. As^ of Am, v. Departmant of Ttansp., 900 Pnd 369 
(P.C.ar. l99e),jiiSgmetumcauiiuimt, 111 3.0.944(1991), and la thaiubject of Adminiitra- 
tive Conference of the United Sletea, Reeoininendatlon No. 91-1, The Froeedoial and Fiactiee Rule 
Eiempdon Ihnn the APA NbtIce-andConinunt Rulemakini Reqidiements (to be codilkd et 1 
CFJUJ 303.92-1). 

34, See tupm note 37. 

35. 3 UB.G t 533(b)(A). 

56. Set tupm note 37. The label placed upon the mle hy the agency, “while relevant, is not 
diapodtive," General Motoci Cotp. v. Riiekdahaui, 742 FM 1561, 1565 (D.C Or. 1984), art 
denteil, 471 U.S. 1074 (1985). 
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At Qua point, it is useful to enviskm a simple grid. Norms that in- 
terpret can be issued either legislatively or nonlegislatively. Norma that 
do not Interpret can also be issued either legislatively or nonlegiOatively. 
All issued legialatiyely under the tests stated above’'' are legiQative rules, 
whether they interpi^ or not Those that are not legislative are either 
interpretive rules or policy statements, depending upon whether th^ in- 
terpret or not 

Because they are both nonlegislative, interpretive rules and policy 
statements are often usefblly discussed together,” as in the subheading 
just above. But they axe critically different for present purposes. The 
critical difference is that the courts do not treat interpretations as making 
new law, on the theory that th^ merely restate or erqilain the preexisting 
legislative acts and intentions of Coirgress,” By contrast poHoy state- 
ments, although within the agency’s authori^, do not rest upon existing 
positive legislation that has tangible meaning.” Neither Congress nor 
the agency, acting legislativdy, has already made the law that the policy 
statements express. Thus th^ documents are looked upon as creating 
new policy, albeit not legally binding policy as the documents were not 
promulgated legislatively.” 


S7. S*t mfnt text xccampuiying nota 39-4S. 

sa £0. nattenoa V. Mxnlua «8 P.2i 694, T02 (IXC Or. WSQ (treating totl Inleipretive 
end |»U^ exjnesxioiii togetlier lUHlet llw term "nnimiidiiis aotloii”)! Paras L. Stsauss. An In- 
raosocnCHTO AiiMiNisniATiVE JinnCB m nra UrenaD States IST-SS <198S) (wuljxini Un 
impset of Imnpretivn rales ami ctlier Sks fi>mtulatIoitl^ Mlclnd Aibnoar, mat Aut/t/patim In 
Me Adopttott ttf iMerpnOm Xata ami OeOtpSiaUmau, 75 Micii. L. Bav. S20t S23 (1977) (con- 
tnadng ‘muilqiiltavB rales”— teUi iaterpiedva rales ond poUoy etetemaili— witfi "lakhllvt 
lulee”}; Koch, Mjmi note 39, at 1049-33. 

39. Anurlean Hoip. An’s v. Bowen, 834 F.2d 1017, 1043 (D.C Cir. 1987) ("agency le merely 
expllcntlng Congrcu’ deiiicOi Statnl Moioit, 742 F.2d at 1365J atbent to Save Speneer County 
^EPA, 600 FJd S44> 876 (P.C. dr. I»7»)i PesIkoS v. Secretary of tatnr, SOI F.2d 7S7, 763 n.12 
(P.c Or.), art. dmltA, 419 O.i 1038 {1974)j American Presldett Llnei^ Ltd. v. FMC 31S F.2d 
419, 421-22 (p.C Cir. 1963> Gibson Who Co. v. Snyder, 194 F.2d 329, 331 (D.C. Or. 1952), 

60. SM United Teclmologlet Coip. v. BPA. S21 F,2d 714, 7I9JO (D.a Cir. 1987). nie court 
need the tern "legUative tulen" to reftr to noalegbletively pnmalgaled rules of the sort herein 
deSned ai “pclhy ileteinenti.” fee Infla netes 65.69 end eceompaaying text. 

61. "A bhdins PoHw ii an oxymoron,” Vletaam Voteimn of Am. v. Secretiiy of the Navy, 
843 P.Td 52S, 337 (D.C. dr, 1988); Mf Anthony, rtgva note S, at 2-6, 33.38. 
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An inteipietive mte is an agency statement that was not issued legis- 
latively and that interprets language of a statute^ (or of an esisting legis- 
lative rule)*^ that has some tangible meaning.^ 

A policy statement is an agency statement of substantive law or pol- 
icy, of genei^ or particular appHcabOity and fhture effect,*’ that was not 
issued legislatively and is not an interj^etive rule.** 


62. '*'AniateipRtitlvetiasbeiwwIil(lido«iiiotIiav»tlMaillfon*aiideSkctar*HiStliiitlv« 
DesIibnv^liuIabiitvSildiblatluenmoraoaiiplaiiatloiiofpaitiMhrtaniuIaanAat"* Gbim 
WSh, l94F.2dat3Sl (qiiotissStvld]teieli,nuiinMftftisO)iiS»'(A<,4<eiiAiatmtfMA«idim/to, 
7 N.Y.U SCH. L. iKBr. Fkoc 492, $16 (194?)), tucM In Amtrican Ho^ As^ S34 P.2d at 104S, 
AiniUrtriVii, 64S F.2dat703> •naniiineroiiKdia’awe. *K tta rule !i baaed on tpcctSo atatotoiy 
piovfaioia, and Ita nlidiiy standi or &lb on tlie eontectauai of the tgeney*s inteipKtatlon of thoie 
provUoia, It la an intetpreadve niln” CSi/ted rwSno/oita 821 F2d at 71St-2a 

A rule that peiported to inteipiet a vacaona atatutoiy tenn like ‘^uat and reaioaable^ or "pub* 
11c intenat, ccnvsidenca and neceesl^ would not be Inletptellve; if U were htued by logjalathe 
rulemaklns a would be a lesislative ndeh but ifnac, nuhaxule would be apoHoy atatemort. Sti 
A|/9n notre 63-64 and aeeompanjdag text SutMeFrledrlehT. Secretary of Health A HuuuaServi,, 
894 F.2d S29, S37 (6th Or.) (acUeiilatioaaf what is 'Reasonable and neeeiniy” in paiUouIatoiicuni- 
atances held to be intcrprelivo), cent dtaltd, 111 3. Ct 99 099I9, 

63. B.g., Indiana DepR of Public WcISuav. Sullivan, S(34F.2dSS3, S36(7thClr. 1991% Nason 
V. Kennebao County CETA 646 F.2d 10, IS (lit Chr. 19Sl)s National AsiRi of Ins. Agents, Ine. V. 
Board otOovcinon, Fed, Reserve Sys., 4S9 F.2d 1268, 1270 (D.C Cic, 1974), 

64. A rnle that interprets statutory or ngulalcry language having ipeeillo meaning eaa be 
cither leglslaiiva or interpredva TheibctthatltintetpieBastatutedaeanottedueealesislatlveitite 
to the atatus of an interpretive rule. A clarsio case of statutory interpretation by means of a Icgisla. 
tive ndela Chevron U.SA. Ine. v-bbtoralReroaResDafenae Council, Ine,, 467 UA 837(1984). I 
would hizatd the guees that a rngjoilty of legWative lukt Involve Interpietstlon of atatolci. 

Loose lingnage hr muy of the eeea^ however, cen be miiundemtocd to nggest Uiat eny nde 
announdng an Inteipretatlmi must always be a mete noidegishttva rnlet even if the rule had bean 
promulgated legishthdy. Kg, Otbsm Win*, 194 F.2d at 329-31 C‘[I]nlaiptadva rulea ate tmta- 
meats aa to what dm adminlstratlva ofSeer thlnka tbe etntute or r^uladon means."), 91 /ored hi dmcA 
tom Ibjp, Auii, 834 F.2d at lOti. The original culprit In this respect may have bean the "working 
deSnirion" oBiied by tba Juatlce Depactnunit “Inwpnutliit Refat— nilea or atatamenta liaued by 
an agency to adrisa the pnblle of the agenorR consttucthm of the statutes and lalea wUofa it admiiili. 
tan.” UA Dbv't of JuntiCB, AironmY Oemeuu.'s Usnval on -nm AoMiNiariiiA-nva Fna- 
rmoiniB Act 30 n.3 (1947) [heralnaftet ATtouNsy Qbnbhal’s Manual]. 

63. Set the AFA deSnltion of "mle^'' snfia leit accompaityliig nota 31. 

66. It Is aaldtbatpoll^BtatemcnU am ”deaigned to lolbim rather than to conttd." American 
Trucking Asi’iu v. ICC 639 F2d 432, 462 (3th Or. 1981), art dented, 460 US. 1022 09S3). And 
while policy alntcmcRte olten "advlac the public proipccttvcty of the manner in which the agency 
propoiea to exercise a rSscretlonaty power," ATTOUNBy OiNEnAL's Manual, nfpn note 64, at 30 
n3, and perhaps always dmid do so. it la obvious that the eategoiy oaimot be conSned to slate- 
meats of ihesa sortie For example, a nonlegblattve decument dwtlarlng a peli^ that putpoila fa> 
control or guide pdvatspatrieri conduct it spoils statement Whether It rSou/d have been Iseued 
as a legislative rule instead of as a polioystatanient la a separalsiiumtian. A document'a ohasISca- 
tlon as a policy statement does not ^^bece ijualillr it ibr the policy statement exemption ftem 
1 333'i Ic^the culcmskhig leqidrementi. To be exempt, tha smiament must be tsntatlva and not 
Intended to be binding. See MeLouth Steel Frode. Ootp. v, Thoniat, S3S F.2d 1317, 1320-21, 1323 
(D.C Or. 1988); Community Nutrition Inst v. Young SIS FRd 943, 943-47. 949 (O.C Cir. 1987% 
FiciSo Gas A Elee. Co. v. Federal Power Cemm'n, 306 PRd 33, 37-39 (D.C Clr. 1974); caeca dted 
Infnt notes 274*303; /rf/ls Part V, 
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If the document goes beyond a fair interpretation of existing leglsla* 
tion,*’ it is not an interpretive rule.^ Because it was not promulgated 
legislativdy, it cannot be a legislative rul^. it therefore is a poUc^ state- 
ment This is not merdy the logicai dassiflcation, but the proper one^ as 
the agency is making poUcy in an area not spedflcally governed by the 
mdsting law.** 

AU substantlvt wnle^latlve issuances that are not intetprethe rules 
are policy statements— whether thq> are sectioned or issued as policy state’ 
ments or manuals or guidances or memonmda or drculars or press re- 
leases or even as interpretations. 

The cases are r^ete with statements to die efihet that policy state- 
ments are “designed to inform raHier than to controL”™ But many pol- 
icy statements — and manuals, guidances memoranda and the like that 
fan within the category of policy statements— manifestly are "designed 
to control.” These are the principal concern <rf thw Article. 

I have said that a substantive nonl^islative rule must be dther an 
interpretivB rule or a policy statement Rather surprisingly, this perhaps 
sdf-Bvidettt proposition has eluded most courts and commentators, at 
least in the terminology they have chosen. 


On tin dbtlitotioni tehraea lateipietivt luln end poH^ iMcncne, and between dmee fbnna 
of noal^itttvo lola and lesblttive raka tea generallr I Charles H. Koch, Ja, Adminiewa- 
TiVB Law and Peaciice IJ 3.23.3.2< (1983); Admaw, trpn note 30; at 3S3»t01; Anhnr E Baa- 
Beld, Sant VmualM nouiSa at mUe Panhlpam in On Uaihs rflntapmatlte Ruta md 
Q«ierafAe«mmtf.yAttjrU)idbrtAfA/’.A,23 AotlIN.L.RBV. 101, 108<17 (1971). 

St. Sh sapm tent aeoempaarfas aolee 3.6, In a Icadlns eeiw Chief Jndga Fatilda Wald sum- 

aatiied the OC cSreult oases as hadng "senetally sought to diittagoWi cates In whleh an asenoy It 

menty expScatteg Oengrut' dealiea flom those caaea In which the agenoy b adding substantive 
content of its own." AniHicaii Hoap. Asi*nv. Bowen, S34 P.2d 1037, 1043 (D.C, Or. 19$7). 

68. An rsilted Teebndogies Coip. v. EPA, 821 F.2d 714, 719 (D.C Ot. 1987) (^RJulee la 

which the esenqr taught to SB gapi and Inconaiitendea left by tlm ttnlutoiy tchenie . . . plelied up 
wbeie the statute left off) *by no dretoh of the Inughtatimi could [th^] have been dedved by mete 
"tatetpretnUon" of the initnictlcni of Congicsa.*") (quoting Cltlzeni to Save Speocer County v. 
EPA, 600 FJd 844, 879 (D.a CIr. m9))t Cabals v. Esger, 690 PM 234, 239 (D.C Qr, 198a 
(^ipieaetolet... Impose an obligation on the atutei not tod In Ilia atatiiteltselt Ilcarniotteaion- 
ibly be argued that tbeia tales ace merely interprelatlve."); »• oho Pint Bnncarpoiation V. Board of 
Oovemon, Fed. Reauive Syi, 728 F.24 434, 438 (lOth Or. 198^ (“F^e Board ebuted its hi-,-,. 
to hy improperty nttompting to propose legiatetive poUiq. by an judicative order. Implicit in our 
ho^ Is u rdecdon of the Board's contentiou tbat thle b an inteipretaUve nil (citaUaiu 

oinitte4)e 

69. Gondder, Sir example what wu add shoot the dooamenta Involved in lerrl'u COnuRlo 
Arts, Ine. v. Coiuumar Prod. Sidety Comm'n, 874 F.2d 203, 207-08 (40. Or. 1989) (“moro b In- 
volved diu mete 'intoiptetelloii' ’T; CMali, 690 FAI at 239 (ndee and ronnulae “impose an obSgo- 
tlon on the states not ftxnd In Uia stetuta itseT). Chamber of Conunerce of the United Slntce v. 
OSi^ 636 F.2d 464, 468.69 0>.C. dr. 1980) (nonle^itlvdy bsued “tegulatlon dose not merely 
mspfa/n the atetute"); Clllxena to Save Spencer Comitj v. EPA, 600 F.2d 844, 878-79 (D.C CIr. 
1979) (rnlet "toded on no explicit ptovidont peased by Cojeat"). 

70. Amviem Tmuklng, 639 F2d at 462. 
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Althon gh documentB woe plainly nonlegislative (because they were 
not promulgated by notice-and-conunent procedures), courts neverthe- 
less in cases have regulady aslced whether such documents "aie^’ 
legislattve rules'^' rather than interpretive rules” or policy statements.” 
This method of framing the issue begs the real question a^ seons to me 
to have bred unending confiinim. For predsion’s sake, we must indst 
that these documents cannot “be** legislative rules, as they were not is- 
sued legislatively. What the courts in these cases plainly were looking for 
was whether the agency was trying to issue a role that was legislative in 
nature. Did the agency, for example, attempt to “implement a general 
statutory mandate”’* or ‘TntendO to create new law, rights or duties”” 
^r_“tapQse_8n obligation . . . not found in the statute itself*’* or “at- 
temptQ ... to supplement the Act, not simp^ to construe it”” or “con- 
clusively deteimineQ the . . . trigger [for] the . . . program ahocations’T* 
In short, did the agency’s nonlegiriative action bind or attempt to Irind 
the a^ted publid? 

Thus, the proper question in these cases is not whether the poHcy 
document is a legislative nile. Rather, the proper question is whether the 
nonlegislative document should have been issued as a legislative role in 
the drcumstances. The key to that question is, I bdieve, quite dear, 
based on analysis of the APA and of the many decided cases: Did the 
agency intend the document to bind? Has the agency given it binding ef- 
fect? If the answer to dther of these questions is “yes,” the document 
should have been issued as a legislative rule. 

IL Nonlboisiative Rotes with Binding Effect 

L^slative rules” have the force of law and are legally binding 
upon the courts, the agency, and the public.** Nonlegislative rules 


71. Sometlma Galled a “robitwiUTa niltv” m sufm note 37. 

72. JIa, PettBlier Init v. EPA, 935 F.2d 1303, 1307418 03.C Or, 1991) (citing Omani Mb- 
ton CDtp. V. Ruckdahnu, 742 F.2d 1561. 1365 (p.C CIr. 1984), art. Smled, 471 U.9. 1074 
(19SS))i Ameaicaa Hbap. Aatin v. Boma, 834 Fid 1037. 1045-46 (D.C. Or. 19S7)s Unkad Teduol* 
oglaa 0 G 19 . V, EFA. S21 Fid 714, 71920 OO-C. Oc 1987). 

73. Zf, MeLottth Staal Piodl. Coep. v. Tlniiaa. S38 F.2d 1317, 1320-22 (D.C dr. 1918); 
Commaalty Nultitioa InaL v. Yoana 818 Fid 943, 946 CO.C. Cli. 1987] and caaea dted therala; 
FadSe Oaa 6b Eke. Ca v. Fedenl Fowar 0)niiii’n, 506 F.2d 33, 37-38 (D,C. Or. 1974). 

74. Vattrtt Tt^tnoto^a, 821 P.2d at 720. 

73. FenltOer Iiut, 935 F.2d al 1307416 (quoting Oeitearl Mum, 742 F.2d at 1363). 

76. Ctbab v. Eggar, 690 Fid 234, 239 (D.C CIr. 19S2). 

77. Cliaml)erarCaniinarcearihaUaltedStitasv.C)SH^636F.2d464,469(D.C.Gr. 1980). 

78. Batteiton r. Maraball, 648 Fid 694, 706 (D-C CIr. 1980). 

79. Sit wpra tart accompanying notaa 41-48. 

80. diM Antiionr, aym note 6, at 3 n.6, 39, Mon praolaaly. mica an binding and have tba 
fbtoa of law when a court nay not review tiiam ileely, but muat aeeapt titem unlan thegt an contnuy 
to atatute or unraasoiubla. Td 
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Ontnpietive rules and pQUey statements), by d^tion, are not legcMy 
bindbig on the courts, the agency, or the public. 

This Article deals with ncmlegidative rules that have the purpose or 
effect of binding the public as a practical matter. These ate nonlegislative 
documents that are intended to impose mandatory standards or obliga- 
tions, or that as a practical matter are given that effect'* 

In general, a nonlegislative document is binding aa a practical mat- 
ter if the agency treats it the same way it treats a legislative rule — that is, 
as dispoative (rf the issues that it adiesses— or leads the effected public 
to believe it will treat the document that way. Certain indicia that non- 
legislative documents are binding in this pracffcal sense are clearly 
identifiable. 

Obviously, agemy enfi)rcement acthn based upon nonobservance of 
the nonlegislative document, or the threat of su^ action, bespeaks a 
(dear intent to bind and indeed puts it into execution." Here the eating is 
the proof of the pudding. 

Similarly, in the setting of agency actions that pass upon applica- 
tions for ^provals, permits, benefits, and the like^ regular application of 
the standards set fbrth in the document evidences both the intent to bbd 
and a practical binding effect." 

A document will have practical binding effect before it is actually 
applied if the affected private parties are reasonably kd to believe that 
failure to conform will bring adverse consequences, such as an enforce- 
ment airtion** or denial of an application." If the document is couched 


81. Thli uadeatandljig^ llut the Undlng cBtett an cnedeal oncf and nW legal etut, daiiSef 
one of tlie many tenninologicU ineiactitiidei tlint pligue (hit iidd. Die KKoUcd "legni efliol" test 
Fioftaior Aaimow hni nmmanzcd thn utaaa of tome coiuctt and oonunentntoni “Tkn pnvuUng 
ttnndard for dttdngufaMng lenitive and inteipndve nikt can tie described at the ‘Icgsl eSbef tell. 
If a itiln explaining the meaning of language eotiieliy meicen blow law,* at oppeted to merely inter- 
preting ‘oxuang law,’ It Ic legl^ve.” Aslmow, rtgini note », at 394. I luggett that gwatly im- 
proved dariw will be aehleved if it ie reeihed that under thif "teet” the court It actnnUy iooUng Ibr 
proerfeti binding eSbeti, tut bgatlf bliiding ones. (And of coiiin the nili It not leglelalive when U 
wet not promvlgaled legitlntively.} 

S2. Rf., United States v. Hedotto, 87i F.2d 34S (PSS. Or. 198?) (coavlellon based on vtoln- 
tion of noniegidnlive Park Servlet document revetted). Other examples ofthese catnoties ofpnietl- 
cal hfaidingnen are set forth in Part UL 

83. £g..McLanthSteeiPradt. Carp, v.ThonuAS38F.2d 1317, 1321 (D.C Or. l93S)ni>te<‘ 

condnet applying it coaStmt [the] binding ohamotet" of the model, alto evidenced by mandatory 
language). 

84. &s-t letii't Ceramic Aita, Inc. v. Oantumcr Prod. Safety Comm'n, 874 F.2d 203. 208 (4th 
Or. 1989) f Tipte propned staiement has the cinr intent of . . . pnvkitng the Cbmndisioa witk 
power to enforce violetioni rfn new rule."). 

85. «g.,Unoav. Heckler, 8(»F.2d 871 (SIhClr. 198?) (denial ofMedicerecoveregebmed on 
manuiQ. 
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in mandatory language,** or in tacins indicating that it will be regolady 
appBed,” a binding intent U strongly evidenced.*' In some droum- 
stances, if the language of the document b sudi that private paitim can 
rely on it as a norm or safe harbor by which to ahiqie their actions, it can 
be binding as a practical matter.** 

It b possible that an agency will use mandatory or language 
even though it does not intend the document to be regularly applied 
without fiirther considmation. Thme to nevertheless a practical binding 
effect if private parties sufifcr or reasonably believe they will suffer by 
noncompliance. Thb phenomenon can occur especially where the docu- 
ment is issued at headquarters but administered in the field.*'’ 
Mandatory language in the document msy comUne udih the routinized 
behavior of the field staff to produce a practical landing effect upon af- 
fected private parties. Although the document may not have been In- 
tended to be "finally determinative of the issues or right* to which it to 
addressed,”*’ its practical to to bind, and affected persons may not 
be able to riric noncompliance to test it Similarly, a document that iid- 
tiaily was intended to be nonbinding, or one as to which the intent was 
undear, may harden into a fixed nde, with binding effect, by repeated 
application.** 

A further emblem of practical binding effect is the absence of an 
opportunity for affected private parties to be heard on proposed policy 


S6. Coaunimlty IVStrlUoii In*t v. Youns. SIS F.2d 943, 947 ^.C Q*. 19B7) 
("aMndBlwy, dtSnilivv lugiuise b * powvAiI, even potentielly depatUtve, botoT easgeeSog tUt 
Uie nonlegisIaUve tulee wen “pneent^ Slnding v/onaCy 

87. £», Amaicen Bue Al^ v. United Stitee, S27 F.2d 535, 933 (D.C Or. 1980) O mHty > 
Ret role of ed^bint;”) Cquottag United Stataeex nt Pino v. Monle. 434 F. Sepp. 97^ 9S4CtD. 
Pi 1977)). 

Sa Closely panlld ii the concqit of opeeted eanfimnitv. wMchbiisiiactant In deiennlnliis 
whether agency astlaa b Ihul, FTC v. Standard OU Co, 449 UB. 232 (198(9, or ripe for jodiold 
review, Abbott Labe. v. Oardner, 387 UX. 136 (1967). “Chancteibaet Indkatlas Snallty faidnda 
providing a 'daSnitlver tutenent of tha agenoy'a poai^ having a ‘diiaet aad hnniedbte’ eSSot on 
the day-today hiuiiMsa of tiie coseplainhig pax^, having the 'slatoa of law,* and canying tha eape^ 
tatioa of immediate compUanca ndlh Dta] tenns.’ ** SouQiem Cat Aailal Advertiien* AaaTi v* 
FAA, 881 FJd 673, 675 ^th Or. 1989). 

W. Sit, Af , Alaska v. Depsrlinent of Traasp., 868 F.2d 441 (D.C Clr. 1989); Communf9> 
tDiMItm, 818 F.2d at 943; sn aim Piibllo athao, Ino. v. NRC; 940 FJd 679 (D.C. Or. 1991). 

90. Sleefn/taPattVI. 

91. PaeiSo Oaa St st«.. Co. v. Fedanl Power Conun’n, 506 F.2d 33, 38 (D.C C3r. 1974). 

92. "Where the lengoage and conteat of eatatenentaninconclosive, we have tuned to Oie 

egencys ectuel eppUeatlone.” PaUlo CUfun, 940 F.2d et 682 (WHUanis. JO (dttng MeUudi Steel 
Ptodf. Ooip. V. Utomaa, 838 F.2d 1317 0J.C. Clr. 1988)); Comrmml^ HmMon, 818 F.2d at 943; 
Baltenon v. Marshall, 648 F.3d 694 (D.C Clr. 1980); Ameiloan Bus Asa’n v. United Statee, 637 
F.2d 525 (p.c Qr. 1980); see aba Ametion Hasp. Aia’n v. Bowen, 834 F.2a 1037, 1056.57 (D.C 
Or. 19S7) C‘[Wlhe» the agencyb chereoreiliation of its eetlon would St then deudy into e i 553 
exemption, wo think It tha most pxudent coune to await the sharpened fheli that come from tha 
aotnal wofkinsi of the regulation btfia notei 314-15 end aocompanying text. 
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altematiTes, before tbe policy set fbitE In the document is concretely ap- 
plied to them, and to have their proposals considered with an open mind 
by the agency’s polic^rm^cers. if the document is to be applied rigidly to 
private persons wilhout first affording them a realistic chance to chal- 
lenge its policy, its binding effect is evident By the same token, if the 
agency afibrds such an opportunity and genuinely is open to reconsidera- 
tion of the policy, the document shows neither the intent to bind nor 
such an effect*^ 

All of these practical binding effects w31 be more severe where the 
afi^ed private parties, for practical reasons, cannot invoke the aid of the 
courts to challenge the documoits. For example, regulations may re- 
quire the exhaustion of lengthy intra-agency appeals before the chal- 
lenged permit can be used, even on the agency’s terms.^ 

Applying the above guides to determine when a document has prac- 
tical binding force may not always be easy. As Chief Judge Patricia 
Wald has well observed with respect to one aspect of the problem, 
“[d]etermining whether a given agency action is interpretive or Illa- 
tive’* is an extraordinarily case-spedflc endeavor.”’* Similarly, Judge 
Kenneth Starr, having stated that a “legislative rule is recognizable by 
virtue of its binding effect,’*” declared that “[t]his definitional principle, 
however, is hardly self-executing,”’* and cited a number of “factors” to 
be examined.” That standards have a mathematical or mechanical 
quality is not determinative of the agency’s intent or use of tti-m to 


93. TX* couiu oftes ny that * dccmnait Is not “fcgIsUUw?' (or not "saSstuilive”)— munlng 
tint It need not have heea iisued lesislatively— if the ejeaey hei nwiveil dkentin to act at ve* 
aiice with IL Thie nodon, which I bdicTe b Sawed, b dtseuseed below. Sa bifla Pen V 

94. Aa aa. 40 CP.R. 1 134J5, .19 (1991) (EPV^ 

95. Under the aulseb and tenahiolosy set lbithelore,lhb eSbrtb to dbtlnstibben Inteipw- 

live nile (ae to whloh Issislathra ndcniakins b not nqsirod despite the egenoy’e eShite to bind) ftora 

a docnment that aoee beyond inteiiiretation and eels Bath new lew which lha agency Intende to be 
binding Xhs latter docnment b not a legbtativenilaiinee It wni not pronnilsatedlegbtallvely. Itb 
a policy Btatement that ebouif haw been bsued If a bsbbtive rule. Thue, properly anderstsod, tlie 
dbtlnetlon b between an Inicipredec mle end a rub that ebenld hava been legblaiiva 

96. Amtriam Hasp., 834 P.2d at 104S, 

97. Abaki t. Department of Tnnep, 868 F.2d 441, 443 (D.C Or. 1919). 

98. lA at446. 

99. The fbctom in tIn.<MB ease, and b Community Nutrition Inst v, Younp, 818 F.2d 943 
i^c Or. 1987X that mSatbsced the concluflon Ihil the agency intended the netloa to have bindinc 

eSbctwene: nundatory lansua;^ prior snnt of ‘■eaempllaos,’’publleatioa in IheCode ofPMeial 

Kegubdona, limitalbn upon the aseney’a dboretlon, and trisether the iseiuur oould aueecsilbny 
proieouta psiioat who had compiled with the doeament. Ahaka, 168 FJd at 446-47. 
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bind.'^ The availability of procedures for vraiver of the rule should not 
change a rule fi;om being one that binds to one that does not'”’ 

Cf a nde is condnslve on one &ctor but reserves discretion on the 
second, it is not "any less of a rule . . . even &ough it does not purport to 
answer the second question.’’''^ Indeed, a single nonlegislative docu- 
ment can imagbab^ he a layer-cake of etements: restatement of statu- 
tory language, interpretation of statute, interpretatian of leglsladYe 
regulations, p^t^ statement declaring policy that is not intended to 
hind,'*” and poUoy statement dedaring p^qy that is iuteoded to biud.’°* 
The last of these must always be carefully distinguished from the other 
elements, to consider whether legislative rulemaking requlrments 
should Iwve been obsoved. 

A proper focus upon practical binding effects may enable us to un- 
derstand why the courts have found the “distinction between legitiative 
rules and interpretative rules or policy statements’* to be "endironded in 
considerable smog’* and "baffling.’*”** I bdieve tiiere are two piindpal 
reasons for the courts* peiplezlly. 

The first Is that, properly understood, the distinction calls for a 
laigdy factual jodgmeot— to pass upon the agraicy’s intent to bind (or ita 
practice of doing so) — without benefit of the sorts of evidence upon 
which factual findings are ordinarily based. ‘v* One needs only to sample 
the ophdoiu that parse the contiderations bearing upon tb^ distinc- 
tions”” to see that the evidence and infbrences that can be drawn from 
the administrative record are limited, making the court’s task difficult, 
though by no means impossible. It would seem quite wrong under the 


loa Compart Teuco, Ins. v. Fcdcnl Fover Comm’n, 411 PM 740, 744-4S Ch 1969) 
(holding Alt doament impaling sSBgitloii to pay conwoimd Intenrt on nftinib was hW an aempt 
policr lUtement when agouy would not nconilder thn basio poBcy, nvin though U would cntettidn 
vndvet peUticni) M FndSc Qm & Elec. Ca v. FIdeial Power Ooauu’a, 506 F.2d 33, 40 (P.C. Or. 
1974) (holding that document ettabliahlng a nliodule of pilaltlei Ihr ouittOing delivaia of gu mtr 
an exempt pollw etatement whan igan^ aSbtded oppoitanlty to duOrage the hula poHey). 

101. “Ingemr<],adiicretianicywatveipKn4<iantanotiafBdenttoquaUiyaaotliendnnondli- 
otatloiuiy caguletlon as a ‘geaeial elateauid of pollcp* . . . Ouaxdlen 3m. A Loan t. Federal 
Sav, ft Lean Ine. Ootp., 5S9 PM 658, 667 n.33 (P.C. CSr. 1978). “In SEng a waivar application, an 
operator ii entitled to he coaflxmted only wiA rules adopted In the pnicednral manner proedbed by 
Congrete.'' Thnee, 412 P.3d at 746. 

102. MoLouthStedProdj.Corp.Y.Thoiiw,838F.2dl3I7, 1322 (D.CCIr. 1988). 

103. Stt Fanhandlc Prodocen ft-Koyelty Owners Aas'n v. Ecomnnio Regnlatoiy AdaUn., 822 
P.2d 1105, 1110-11 CD.C esn 1987). 

104. Stt Batteiton v. Marshall, 648 PM 694, 703 (D.C Or. 1980). 

105. community Nutiitloii Inst e. Youag, 81$ PM 943, 946 (D.C Or. 1987) (dtatiaae omit- 
ted). The ndl qaotadon appeua In the text accompeaying note 38 tupm, 

106. Chlerjedge Wald has said that oases paedag upon whether a nils Is Interpcettve "turnon 
their precise fhots.” American Hosp. Asa'n v. Bowen, ^ F.2d 1037, 1045 (P.C. Qr. 1987). 

107. Eg:, Alaska v. Deparmient of Ttaasp., 868 F.2d 441, 445-47 0>,C dr. 1989); dmeriem 
JVeept, 834 P.2d at 1045-47. 
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Morgan IV doctrine*™ to countenance discovery proceedings or eviden- 
tiaiy hearings in whicli officials could be interrogated about their motives 
or their deliberative practices. It is significant that the cases have not in 
any way suggested that swfii procedures should be allowed.*™ The nec- 
essary determinations can be fiicilitated by a dear recognition of the is- 
sues that bear r^ion the inquiry into the practical binding purposes or 
effects of an agency iS8uancei>° 

The second reason the courts have found the distinction troubling. I 
would suggest, is one which has already been described; the rdgning 
confusion in the use of terms and their acccuupanying concepts. It must 
be firmly grasped that rules that declare new policy can be either Nglatii. 
tive rules or nonleglalative rules, depenffing upon whether they were 
promulgated legislatively; that those not issued legislatively cannot ever 
“be” legislative rules, even if they should have been; and that nonlegisla- 
tive rules that do not interpret (or that “go beyond the statute" in an 
attempt at interpretation) are policy statements within the APA's taaon- 
omy and must be so treated when determining whether they shotdd have 
been issued legislativdy. 

in. Examples op Agency Use op Nonleoislativb 
Rules to Bind the Pobuc 

Our focus now narrows to the category of nonlegislative documents 
that go beyond a fair interpretation of existing legislstion and that the 
agency makes binding upon the public. Again, these documents are 
“policy statements” within the APA, rather than interpretive rules.*** 
An agency may use interpretive rules in a manner that mataa them 


lOa The Merga* IV docrti# hoUi dut It otdtaarily It Imptoytr to tutgect t dtcItloiiBl oflUil 
to qnudanina on 111 or Iwr dtoWon pncKso, Jwi u s judte any not be sn^toted to tueli wnitlny. 
United Stntei r. MofgB^ 313 U.a AO ), 433 (1941), 

109. Sm FabUo atiiem too. v. NRQ 940 F.2d S79, 681 CD.C dr. 1991). lUther Hum sva- 
gettbiidlteovetypnceedlngt, HiecouitaatdMdiRganltoliowItpioreedsintheteouet! “When 
the tonsuase *"0 conlent of o atotement an Inconclualv^ wo have turned to the 00000/1 aotual 
oppllcatloii.” 

lia Tbocauttihaveiagteatedtliatthobiinlealaonllniigaioytosliowtlutltoactliwilbliion 

eaeoiptlan to { 3S3, ‘Hia iaipe heie li whether tha ageney hot demonitmted that tbit eata la gov- 
etned hy tbo eiceptlona to aoclion 533.” Ouitdiu Fad, S«v. ft Loan Atato v. Fedanl Sov. ft Loan 
Ina. Cmp., 589 F.2d 6SS, 663 (D.C Or. 1978). "Tha eiceplloaa to leolloa 553 will bo 'narrowly 
eonttiuod and only nluetaotly cottslesanoed.'” Alcaias r. Bbok, 746 F3d 593, 612 0tb Or. 
1984). footed bi Anttriws 834 F2d at 1045. and munotoua other — t-r, 

1 11. She supra teat aocompanying notei 63-70. 
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binding as a practical matter,”* but it may not ao use policy docu- 
ments.”’ The examples that fallow illustnite agency use of noMeglslap 
tive policy documents to l^d the public. 

Although it is not necessary to do so, the examples are grouped for 
convenience into the categories of enforcement cases, application-and- 
approval cases, and benefit and reimbursonent cases, with sqiarate atten- 
tion to oases involvmg administration by the states. The phenomenon of 
(he regular apfdication of nonlegislative policy documents by Add offices 
of the federal agency and by the states will be discussed at a later 
point,”'*' apart from presentation of these examples. 

The mrtjority of the examples are drawn from a#idicated cases.”’ 
Because the courts have documented and organized the fects, these ex- 
amples have been relatively easy to gather and can be summarized in a 
rdatively simple feshioii. Other mramj^es, collected from non-case 
sources, have generally required more extensive presentation and 
documentation. 

A. Use qf NonleglNattve Policy l>ocuments In Direct Enforcement 

Occasionally agencies rely upon guidances or other noulegislative 
policy documents as the law under which to bring or to threaten direct 
enforcement actions in court or within the agency. 

A-1. A demcxistrator at Lafayette Fatir in front of the White 
House was prosecuted for 'violating "conditions,” issued but not made 
part of its regulations by the United States Park Service, that restricted 
the storage of proper^ in the Park.”' 

A-2. The government sought an ii^unction and civil penalties in 
district court violation of the tenos of a memorandum sent by the 
Environmental Protection Agency’s Director of Control Programs to the 
EPA regional office air program chiefs, Imposing stricter requirements 


IIZ S)»JV^text8ceoinpftAyfiigiiolei3^ 

113. text aoeompanyliig notes 741; Part IV. 

114. Sn Infra TaftVt 

115. In the exampla dnmn fVom decided oasei^ unleae oOuffwite tiated, tiia agenpy*! lue of tilt 
nonlegtstedve doomnent waa in eadi Initanoe disapproved tqr the court because the egmey had teSed 
to observe leglsbidve nlemaking procedvrat. '*N6nnallyi a Judldel determhiaticm of proceduial 
deftet requirei inviHdatloa of the chaUanged mla.” fiattertoa v. ManhaD, 641 P.2d 694, 711 (p.C. 
Cir. I98(^ This {Uapoaitlon will tfaesefoie not be redted in the hufiddual escamplea. And rather 
than appending a footnote to every dectemtlve lentenca^ this section uses a sbt^ citation (or each 
case example in Ut entire^, unless reasen exists to ^ otherwise. 

116. United States v. Flcdotto, B73 P.2d 345 (D.C Or. 1989) (holding doeument "nvSi and 
vdd”; reversing mmdoHon). 
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(tlirough a new method of computing) than those in the duty-promul- 
gated state implementation plan in question. 

A-3. One alleged violation remained after the Food and Drug Ad- 
ministration (FDA) had inspected the plant of a manufacturer of medical 
apparatus, and the government pressed suit to eqjoin it. The company 
had fallen short of a sterility standard that had been set forth in draft 
“inspectional guidelines” drcubted by FDA’s compliance oiRce to its 
in^ecton."' 

A-4. The Administrator of the Occi^iational Safety and Health 
Administration (OSHA) spoke at a labor unim convention and followed 
up with a document captioned “interpretive rule and general statement 
of policy,” to tile effect that emptoyers would be charged with discrimi- 
nation unless thby paid wages to ui^n representatives who accompanied 
OSEA personnel conducting inspections of the employers’ premises, de- 
spite the absence of any such provision in the Occupational Safety and 
Health Act.*’* 

A-S. The Consumer Products Safety Commission, tiirough a 
“statement of interpret^on,” diminated an exclusion to its Small Parts 
Rule, violation of which coidd invoice a range of dvll and criminal penal- 
ties provided by statuta The court found that the statement did not in- 
terpret, but amounted to an attempt to impose new duties having the 
force of law.'*® 

A-6. Through an “order,” which it argued was a policy statement 
within the APA exemption, the Federal Power Oommission for the tot 
time directed operators to pay interest on rdhnds it had ordered.'*' 

A-7. Acting under statutory provisions outlawing disctimination 
against the handicapped by institutions recdving federal assistance'** 
the Secretary of Health and Human Services (HHS) without notice and 


1 17. UaKed SUtet v. Zimmer Faper Fradt., Ina, 20 EnvtI. L, Rep. (EnvtI. L. Imt.} 21^336 (S.O. 
Ind. 1989) Oioldb( menunudum to In of na eSiol). 

1 18. United Stetee *. Biocllniail Ina. 336 P. Supp. 82, 84 (D. Md. 1987) (denying Injwie. 
tioni “At taittom, wbu die CJovemment ii emertiiig hen U tint ... the SAL [eteiUly eeiunnee 
level] ehmld be what the Office of Complltncs dloutee It to ha“). 

119. auunberofConmieiceoftluthiltedSutetT.OSHA, 633 F.2d 464, 470 03.C. dr. 1980) 
(vecatliig cole; “Mon fanpoctant of ell, Ugh^iaaded egenw mleraaliliig Ii mo» than jinl oShnitvs 
to our bealo notione of democratlo gorenuaeat; a 69un to ecek at least the acquiescence of the 
lovecaed dimlnatei a vital lagiedleot ibr eSWlve adminlitratlve actloa.“)i at abo U. tl 472 
(Basebn, 7., concnidn^ C'[A]dvince aolica and opportunity Ibr public participation an vUalif a 
semblanca of democtapy b to lurvive In thie ngulaloiy en.^. 

121 lenfs Cetamlo Alta, Ina v.Cantinaer Prod. Safety Comm'o, 874 F.2d 203 (4th dr. 1989) 

(ectting aside document). 

12L Texaco, Ina v. Federal Power Coram’n, 412 F.2d 740 (3d dr. 1969) (setting aside order). 
122. RehahUltatian Act of 1973, } 504, 29 U.8.C { 794 0988). 
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RnTnnip-nt issued an inunediatdy effective “interim final regulation” re- 
quiring hospitals to post notices that discriminatory denial of food and 
customary medical care to a handicapped infant is unlawfuL“* Because 
the regidation was “intendedi among other thlngSt to change the course 
of medical decislonmaking,”<^ it affected suhstantive rights and was not 
an interpretation, and therefore was “declared invalid due to the Secre- 
tary’s failure to fiiUow procedural requirements in its promulgation.”'” 

A-8. The FDA’s regulations requiring tamper-resistant packaging 
for certain over-the-counter drug products*** wore augmented by a 1988 
Compliance Policy Qmde (CFO),*” stating the agency's conclurion that 
certain packaging tedmologies (tinted wrappers, and cellophane with 
overlapping end flaps) were “no longer acceptdjle.”'** A CPG such as 
this one may be an example of an advisory opinion whidi the FDA states 
"may be used In administrative or court proceedings to fllustrate accepta- 
ble and unacceptable procedures or standards, but not as a legal require- 
ment.”*** However, if a drug company were wilMly to use tinted 
wrappers or cellophane in violation of the OPQ, it could hardly be 
doubted that the FDA would initiate some sort of oiforcement action.*** 

A-9. Under the amended Motor Vdiide Cost Savings and litibr^ 
mation Act, manufacturers were required to meet average fhel economy 
standards,*’* EPA’s responsibilities under the Act included establishing, 
“by rule,” test and calculation procedures,*** and conducting the tests 
and calculating manufacturers’ corporate average ftael economy (CAFE) 
ratings.*** A manufecturer that failed to meet its CAFE standard by as 
little as 1/10 of a mile per gallon could incur millions of dollars in dvil 
penalties.*** EPA was critidzed by the Comptroller General for hs use 


123. 41 Fed. Res- 9430 (19t3) (the “Behy Doe resuIaUan”). 

124. Aincxicaa Academy ot Fedtetrice v. Heckler, 561 F, Snp^ 395, 401 (pm.C 1983). 

125. at40a 

12d. 21 CF.K. 1 211.132 (1991). 

127. Food end Dnis AdodnlatmUon, OompUenoa PoU^ Gvlda Ko. 7132e.l7 (^(er. 1, 1988) 
repriiitti at enclosuie to Thb moravrAiiy Assocwtioh, Active Member Retoet Na 32-88. 

128. Id. etZ 

129. 21 aF.R.J 108500(1991). 

130. Tlmugh one would not expeot eny lepulated compeny to Soot dio agene/S poll^ ht tide 
partloular, thli fxet doei not chenpe the binding eShet cieated by the evident ageney intent to requin 
alTeoted pnrtiea to obw the CPC’s pcohlbltloiis. Potentlel peneltlee include Ininucdoii, 21 11.3.0. 
§ 332 (198S), eeinin^ Id i 334, end edminel prnecution, id t 333. 

131. 15 US.at{ 2001-2012 (1982). 

132. Id i 20O3(dXl)- 

133. Id 2002, 2003. 

134. Op. conptndkr Oen. No, Mn744, »t 2 (Letter ftom MUtoii 7. Socoltr, for the Conqitral- 
lar GneraL to RepnnnUUvi lohn D. Dfatgell, Chainsen, Subconun. on Oveedght and Inveetfgn- 
Uoxi, Houu Conun. on Rnetgjr and Conuneico (Tune 3, 19SS)). 
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of advisory drculars to make changes in the tests instead of performing 
legislative rulemaldng.^’^ 

A-10. NonlegiSladve provisions in United States Department of 
Agnooltore (USDi^ manuals are legion, and they are enforced. A large 
number were rated to the author by USDA senior attom^a'^* Here are 
some examples &om the mannals of the Animal and Plant TtMitb In- 
spection Service: a) A Veterinary Services memorandum went b^ond 
the requirements of statute and regulations*^'^ to add a requirement that 
all containera used for exportation of animal embryos or semen (except 
to Canada) must be marked with a legend stating that they must be cle< 
aned and dMnfected before return to the United States.**' A person con- 
templating export could foirly expect that, if the legend were not 
included, the inspector would forbid the export, or would cite a violation 
if export were attempted.*** b) The gypsy moth regulations specif a 
list of “regulated articles” subject to quarantine restrictions upon inter- 
state mov^ent.*-”* Under the rubric “[i]f the article is one of the foUow- 
ing, thrai it’s regulated,” foe manual adds a substantial and entirely new 
category, “fonber and timber products.”*** c) Certain garbage deriving 
fiom food is regulated to avert disease the relations provide that “reg- 
ulated garbage” shall be moved and unloaded under the direction of a 
USDA inspector,*** but the manual requires that regulated garbage may 
be transported only by an approved vessd.*** d) The same regulations 
call for sterilisation <rf regulated garbage by cooking and burial of foe 
residue in a landfill, except that burial is not required for materials ex- 
tracted from foe residue hr certain cases.*** The manual c«Tk for burial 


135. "(CjhHiga ilioiild liave ben made Ibimally [by le^ladvs rulmeldiis]. mtleu om of the 
apcciSo limited excepSaiu applied to a peitlcvlar chente.'* /at at 1; ne eSo St at S. 

136. OiDup Intovlew with John OoMen, Aisodate OanetU Counial, tlBDAj Kosald CipoUa, 
Asdatant Cnenl Ooeasd, USDAi WIIIbid fansan. Senior Counnt, USOA; Thona Walili, Anil- 
tent Geaenl Counaal, USDA; Hobart Paul, Deputy Aubtunt Oenoal Oounul, USDA: ud Hutsld 
Reuben, Dqiuty Aatblanc Oanacal Owiael, USDA, in WMWugtoii, D.C. (Iidy 9, 1991), 

137. 9 OF.R. pt 98 (1991) Cmsulutloni coralng "Impoitatlon of Certain Antaiil Embiyot and 
Animal Semen"). 

138. Animal and Plant Health bipeotion Sendee, USDA, Veterinety Servleee Memomnilnm 
No. 592.111 (Feb. 6 , 1991). 


139. IntemewiviaiWUlIainreiiwn, Senior Counial, USDA, in WaeIiinaloii.D.C.Uulv 7. 1991 

and Sept. 5, 1991). 177, 

140. 7 01F.R. ; 301.45.1(a) (1991X 

141. Animal anu Flaht Health Inspbction Sbkvicb, USDA, OrrsY Mont Prooxam 
Manual 9.3 ffjet. 9. 1990). 

142. 9 GF.R. I 94.5(0(1) (1991). 


143. Animal and Plant Health Imspection Sbrvicb, USDA, Airtoet and Maeitimh 
O rEEATioNt Manual 3.40a (PDC 11/904)9). 


144. 9 CPJR. { 94.3(b)(2} (1991) (burial not neceisary where residue Ii luaultabla Ibr aie aa e 
food or Mi! additive). 
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of all sterilized garbage.*'” e) Kegulations require that pet t^ds ofU.S. 
origin that have been outside the United States for more than sixty days 
must be confined by the owner at the place where the Iwds are a'railable 
for inspection fbr a minimum of thirty days.*” The manual requires 
quarantine at the owner's residence.*” 

A-11. The D^iartment of Transportation as successor to the Ctivil 
Aeronautics Board issued, without recourse to notice-and-comment 
rulemaking procedures, an “Order Oranting Exemption,” followed by an 
"Order Amending Exemptitm” and an "Order Clarifying Amendment to 
Exemption.”*” Their i^pshot was that air travel advertisements may 
state certain taxes and surcharges separately &om the basic fares, with- 
out being regarded as "unfiair or deceptive practices or unfhir methods of 
competition” witlun the meaning of the Federal Aviation Act’s analog*” 
to section 5 of the Federal Trade Conunission Act’” After several 
states, at the recommendaticm of the National Association of Attorneys 
General, adopted statutes that conflicted with the Federal Aviation Ad- 
ministration (FAAl position, the federal agaicy responded that "the 
Federal government has preempted this aspect of state advertising regu- 
lation.”*^* Twenty-seven states successfolly sued to have the actions set 
aside.*” 

As the examples below illustrate, the private party can be placed in a 
particularly difficult position when the agency can take enforcement ac- 
tion without prior recourse to the courts or even to agency hearing 
procedures. 

A-12. An inmate working in the Federal Prison Industries Pro- 
gram refined to comply with a “program statement’ that called for re- 
mittance of half of his prison earnings to pay off certain obligations, 
preferring to send the money to his wife. He was accordingly fired from 
his prison job. Thus the document was made binding by the sanction of 
dismissal. Although the program statement was couched in less-than- 


I4S. AnpoKT AND MAUTiHBOpiitA'noNS Manual, n/waiwtt 143, >t 3.40a. 

144. » CFJL i S2.iai(e)Gy(i0m>(l) a»l)- 

147. AiRrosT ANO Mautuab OrnuaioNS Manual, supra note 143, at 3.30. 

MS. Alaska v. Dt^artmant of Tcanap., 868 PJd 441, 443 (D.C. Or, 1989). 

149. 49 U.S.C i 1381<a} (1988). 

130. 13 U.S.C. { 4S(s)(l) (1988). 

151. Alaska, m F.2d at 443-43. 

133. U. at 443 (“DOTi nations am itriktaslyilisllar to (and in all principled respacti, the Sima 
as) that deemed to eoniUtute a leglslatlva rule ta Canmtatip Nutriibn lastituu (v. Young, SIS F.3d 
943 (D.C Cir. 1987)]; we theteitare coneiude that the 19SS Order* axe invalid by virtue of the De- 
partment's &ilnie to emptoy notice-and-comment proccdures.'O. 
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mandatoty terms and was argued by tbe govenunent to be an jnteipre>- 
tive rule, it was applied in an absolute 

A-13. An assistant regional manager of the FAA sent a letter to 
Los Angeles area pilots and opetatois of banner-towing airplanes, declar- 
ing that they no longer could fly through a corridor in the Los Angeles 
terminal control area. Since the directive would be implemented by the 
FAA’s air traffic controllers denying dearances to trr^t the corridor, 
the pilots would be put out of business without any judicial action by the 
FAA. The court hdd the letter to be a "role” wit^ the APA and re- 
viewable as flnal agency action.'^ 

A-14. In a similar pattern, the FAA sent a letter to aerial sports 
parachuting operators, stating that parachuting would no longer be per- 
mitted in a previously designated jump zone adjacent to and within the 
San Diego terminal control area. The court again held the letter to be a 
"rule” and reviewable flnal action.'” 

A-13. An FDA “import alert” required FDA agents at U.S. ports 
of entry to detain rdmported American-made pharmaceuticals unless the 
importer could document their full chain of custody while abroad. 
Under this document, FDA ordered an importer's goods to be reex- 
ported or destroyed within ninety days, but agreed to a stay during 
whidt the importer was able to obtain judicial relief. 

A-16. USDA meat inspectors base their evaluations on inspection 
manuals and bulletins to the field, only relatively minor parts of which 
are promulgated through legislative rulemaking procedures. The inspec- 
tors have the power to close down a packing line temporarily for serious 
violations, until the plant comes into compliance, ne immediate eco- 
nomics of the situadon tend to compel the packers to comply with the 
rules thus enforced rather than to endure a ^utdown and await reli^ in 
court.'” 


Statements of enforcement policy are ordinarily issued nonlegisla- 
tively. These statements typically set forth the criteria by which the 
agency will select cases for prasecutton or other mfoicement action. 


153. Prows V. Dq^artment of Justice 704 P. Sopp. 272, 274>76 (P.D.C 1983) (holding piogntm 
Msteroent null and void), 938 F.2d 274 <p.C Clr. 1991). 

154. Soathern Cal. Aerial Advertben* Ass*n v. FAA, 881 F.2d 672, 673*74 (9th Qr. 1989) 
(holding letter invalid). 

153. San Diego Air Sporti Ctr., Ina v. FAA, BS7 F.2d 966, 967-68 (9th Or. 1989) (holding 
letter invalid). 

lS6b BeHanio Infl Ltd. v. FDA, 678 F. Supp. 4ia 411-11 (ED.N.Y. 1988) Choldlng import 
alert imlawftil). 

157. Intendew trith John Golden. Aisodate General Counsel, USDA, in Washington, D.C. 
(Apr. 9, 1991). 
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Often they are lengthy and <toiled, articulating quite spedflo stan- 
dards.'” To the extent they interpid statutory language that has some 
tangible meaning, these documents pose little problem, as the agency 
may lawfully attempt to make them bind.'” Similarly, where the state- 
ment provides fbi the fbtuie exerdse of discretion in its applioation, no- 
tice a^ comment are not requited.'” 

But what of statements setting enforcement pttiicy under broad lan- 
guage Hite “just and reasanabld* or “un^r”? These in themselves con- 
stitute vast subjects, lying beyond the scope of tUs study. But some 
elements should be touched upon. First is the question whether a given 
statement interprets suffldoitly concrete statuto^ language to qualify as 
interpretive. If it is concluded that the statement Is not interpretive, 
there remain questions of what it intends substantively and whether it is 
meant to be binding. Those questions can be bard to answer.'” There 
appear to be at least three possibilities: 1) Sometimes the agency is stat- 
ing a safe-harbor policy, sudi that private persons may know that if they 
observe the pclicy th^ will not be deemed in violation and will not be 
prosecuted. But th^ will not necessarily be deemed in violation, or be 
prosecuted, if they do not observe the policy. Such a document can cre- 
ate binding norms.'” 2) The agen^ may intend that the document, for 


iSS. SIm; tbeOaldevand TncUcaRulflVofUieFBdendTttdeComnilstioni ISCFJLptl. 
17-24, 228-» CU»). 

1S9. SMii<tlien«aiBiiunS«tIaii<,/i|/teteittKompuirh|natei3S4-73. Eaftiecnioit pollolet 
Oat set iiriaritia pdmodly in lenM <tf sesoiuoe •necattoii raUier Cun In lubstaothe team onUnm- 
rSy will not polo dUBcuWes for piesent putpotee. 

tea Stt Mid^Lum v. Rtzpatrlek. 8i3 JM 1006, 1012-13 ytk dr. 1987); tirfia Fait V. 

161. to the extent the Onides and PrneiieeRula or the FedenlTnteCoiiiinlishn,swnina« 
158, set forth detidled fomt oTniltreptasentatlon or deeeptfon in IndaatryapceiSe tenni, they aigna- 
Ny aie inteipredva of the stnlntoiy tenn “onfalt or deeqidve aela or peaedeeL'' Fedaral Itade 
Oonunlaslon Act; 13 U.S.C 1 43 (19S8). Tbese statutory woida are broad but navarthalaaa have 
soma tangible meaning when nppll^ in a **negative^ way— that la. to condemn acta whloli by com- 
mon usage or gcnatalaoeeptitian ate "nnfidr or ftandulent or tricky." Seheohter Foultiy Qrrp. T. 
United Sutes, 293 U.S. 493, 533 (1935) (Cardoso, 1., conourcing). But wheio the nilea use the 
statutory words in a "poddwi' way--not metdy to lequite raftidning from unfUr or deceptive acta 
but to requite aSbeted partlea to pofbrm aiSnnative acts to be salb from prosecution— it would seam 
hard tesey they draw any tangihleineening from the •tatatocylanguege. To that extent diase mlea 
ara policy statements, sa thay an not interpretive. Sberqpm toitnecompnnying netes 39-69. It la 
worth noting tbM aaalogouc doeumenia iasued by the Department ofTtaii^ctallon under ite statu- 
tory authority over "unfair or decepdvo piactieaa or tinlUr methods of compeddoo in air tianwortii- 
tion or the aabi theiear," 49 UB.C. app. 1 1381 (1988), were hdd net to be interpretive. Alaslot v. 
Department of Ttnnap., 868 P2i 441, 445-47 (D.C Ck. 1989). 

162. Su Fnblle atizen, Ine. v. NRQ 940 F.2d 679, 680 (D-C Or. 1991) (holdins “l>ol<0' 

stalement" identiyin8 practices that expose tho public to radiation in lueh minute amounts as to be 
“betow legnlatoiy concern’' wac unripe fbr letdew). 

163. £g.. Community Nuttidon Init v. Yoiuig, 618 F.2d 943 CD.C Or. 1987). The FDA's 
policy sutement set frirth “action levels,'' Infonnlttg food prodneen of the allowebls kveh of une- 
voidable eonhuninantt. These were sa&.hirbat rules in the style of deiliiUlini (I) in the text above. 
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the purposes of administration and enforcement, will authoritatively de> 
fine the offense. Then, any nonohservance la subject to enforcement ac- 
tion, while observance comes within a safe biubor. This approach 
creates norms that have a practical binding effect. 3) The agency may 
try to have it both ways-^hat is, to hold affected parties to the standards 
set in the enforcement policy, but deny the document a role as a safe 
harbor, thereby reserving the fireedom to proceed against persons who 
conform to it but for other reasons ate deemed in violation of the statute. 
This again can create a practical binding effect 

Affected persons may flout these rules only at their peril. The agen- 
cies rarely will declare whidt of the three approaches they are taking. 
The usual disclaimers are consistent with all three,^^ leaving affected 
private parties uncertain as to which approach is intended and as to its 
practical binding force.**’ 

B. Use of NonlegisJativ* Policy Documents to Pass upon Applications 

Nonlegislative policy documents are offm the vehicles by which the 
agencies establish standards for approving or granting applications sub- 
mitted by private parties. If the standards are intended to be routinely 
appBed, or if they cw regularly applied, they of course have a practical 
binding effect, even thou^ they are not legally binding. This is true 
whether the applicant is able to challenge the document in court or not. 

Frequently the applicant is under some sort of practical compulsion 
to sedc the agency's approval. Guidances or manuals or other n^egls- 
lative documents that s^ standards for an approval that the applicant 
must have as a business necessity, for example, or as the means of sus- 
taining livelihood, acquire a particularly potent mandatory force. Where 
denial would place the applicant in a position of noncompliance with the 
risk of penalties, or would deprive him of essential sustenance, the stan- 
dards as a practical matter amount to immediately enforceable regular 
tory norms— indeed, self-executing ones, because applicants in these 
circumstances have iittie choice but to accept the agency’s terms. And 
because these applicants are typically unable to tolerate the delay or cost 
that a contest would entail, the documents and the norms they establish 
will often elude judicial scrutiny. 

n» oomWiuUoa of “nandatoiy, daSnitiv* lugiuge,’' ti. st 947, wlih the agcai^'e "own coutn of 
coadnot,” U, >t 949, gave the dooumenla a “pteeent, binding eSiol,* St , ami led the court to hold 
the action leveb “to be Invalid In that they were iisaed wUhoot the lequisite nollceaad-coinneiit 
proceduiea.” Id. at 930i ate aZ» Brock v. Cathedral Blaflt Shale Oil Co., 79S P,2d 5}3. 33547 <D.G 
Or. 1986), ' 

164. See. e-g., 16 CRR. pt. 17 (1991). 

163. An example of tUi problem it the Fiih and Wadlife Service’e aanoancement on the north. 
CTO ipotted owl, discaesed !i0<i Pert VI{B). 
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B-1. The Intostete Commerce Comnijasiaii (ICC) adopted a “pol- 
icy statement,” concerning sqipHcadona for operating authority to and 
from Canada, which had the effect of rdeadng Uppers from legally en- 
forceable duties and constraints.'** The court found it to be a “ ‘fiat rule 
of eli^ility’ that “purports on its free to notify appUcants for certif- 
icates precisely what showings the Commission will or will not require of 
them.”'*' 

B-2, An ICC "Bestriction Removal Statement” contained "guide- 
lines” that were piefoced by a dedatation that th^ were not intended to 
inrejudge any individual application. But tiie court found that "there are 
dnews of command beneath the vdvet words of the subsequent sections 
of the guiddinea,” and that the guiddinea as a whde were “decorated 
with words that appear to be caiefolly dmaen to avert daasifleatian as 
rules.”'** The court remarked foither that the “manner of dealing with 
applicants who do not follow what is declared to he the ‘normal* conise 
demonstrates graphically that the carrier uho does not conform will in- 
cur both delay and potentially vast litigation expense.”'™ This practical 
binding effect reinforced the oonduslon that "these are not guid^es but 
normative rules.”'*' 

B-3. In another ICC case, the agency published an announcement 
in the Federal Register that it was cancdling all existing “spedal permis- 
sion autiiorities” and that these authorities would no longer be issued.'™ 

B-4. The Department of Labor’s program handbook for employ- 
ment of workers holding H-2A visas changed the definition of "prevail- 
ing practices,” thereby (as charged by the plaintiff farmworkers’ 
advocacy group) tdaxing farmworker protection standards to which em- 
ployers must adhere. The document as amended was published in the 


1661 Amnican Bua An'n v. United Statci, 627 F.2d 323, 333 tp<C Or. 1980) UtoMIiig itate* 
meat unlawfiiQ. 

167. lA at 332 (quoting United Statea tx nl. Paioo r. Mbnis, 426 F. Supp. 976, 984 (E.D. Fa. 
1977)). 

16& a. 

169. American Xmcldiv AeaVia v. ICC, 639 P.2d 432, 463 (SUi Or. 1981) (holdni galdtiinet 
invaUd), ceri. rieetal, 460 U.S. 1033 (1983). 

m a. at 463-64. 

171. Ad at 464. Tim court quoted Brtnm Eapeeas, Ine. v. United Statea, 607 P.2d 693, 701 (Sth 
Or. 1979) (‘An umenneement itattag a ehanse in the method hy which an ageney will grant aide- 
siantlve rii^ti la not a 'general aa u em e nt of poHoy.’ "), Of comae, thb document wu a general 
itatemeatof yoBqr at deSnedby theanalyiUin thia Ardde.aBpn) teat accompanying notea 63-69, 
but the contt wee laytaig that it should hats ban ptamulgated as a legialattve lule 

172. Anurican Ttneldiig Aaa'a r. United Statea 688 F,3d 1337, 1348 (11th Or. 1982} (holding 
doenment InvaHd) “[I]ha faot that the proapeotive unonneement aSheta a dhetarionaiy fhnetUm 
does not depriva it of Its rulomaldng quidlty."), /wV In part, 467 U.S. 334 (1984). "Spedal psnnlc- 
tlon authoritba" ate llndlnge by the ICC that oauia aaltle to allow ttudring lala ohangea to laha 
effect before the running of the 30-day period requited by atatute. U. at 1347. 
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Federal Re^er as an “infbnnational notice" but no oonunent was 
sought Oovenunent cotihsd conceded that the handbook was 
“mandatoiy” and ‘•binding.”*’* 

B-5. The Chief of the Guaranteed Student Loan Blanch of the De- 
partment of Education replied by an individual letter*™ to an Inquiry 
from the New York State Higher Education Services Corporation, con- 
cerning the eligibi]ity fbr a new loan of a boirowar whose prior loan had 
been discharged as a result of his total and permanent disabillly.*’* The 
letter specified that an otherwise eligible applicant is ineligible for a for- 
ther loan unless he reafSrms the previously discharged loan and meets 
certra other conditions, and that a loan made without observing these 
requirements would not be covered by federal reinsurance.*’* Although 
the author of the letter spoke of it as an “interpretation,” it would ««»Am 
difficult to point to speoiflo language in the statute*” that could yield so 
det^ed an faterpretation. The threatened sanction compelled compli- 
ance by the lending institutkm and the state-based guarantor organiza- 
tion. although le^Iative rulemaking was not used.*’* The author of the 
letter requested tiiat it be circulated to guarantor organizations nation- 
wide through thdr trade assodatioa,*’* thus making its requirements 
known to those other than its addressee who might be affected. 


^ TlibuJadora Asrinda v. Sole, 731 F. Supp. 341, 34S <D.D.C 
ISWJ (dinetliig asoier to eagagi la Infbnoal iwase.aii4.coaiiiient luIenuUng wltli icspsot to the 
definition of “jpzcnrfidllng ptuctlctf'). 

174. Letter ftomSnaMM|iowil*,CUotGi»nuitecdSludeat Loon BBnich,DlvI*ji of Policy 
Md Sevdopmenl. U.a Sepectment of Bduoatbe, to Mltfam Wdghl, Vice Fmideat, I»vialoa oT 

C3uei«atetdto«nProgiaiii% Now Yorit Sate Higher EdecaBonSMvteCOtp. (Sept. 1, Wsnilieis- 
iniBer Letter fixmiMnlcowIu]. v 

173. The Higher Educellon Act of 1963 cequlree the Seoretmp of Education to diaohaige UabiUly 
M the loan of a etudeat twrrower who diei m hecomea peimanently and tolaDy diaaUed. 20 US.C 
{ iaS7(a} (1988). 

17& Letter from Moskowilz, jujm note 174, at 1. 

177. 20 D.SC. } 1087. 

171 The letter itatedi “We Intend to ladude our pelloy to thb eree la on npcoaihig notleo of 
prcjoirfwleia^g.” LeUerllmMo!!towltz«pninolel74,«t2, Such ptovieloni veteinchided 

to the Notlea of Proposed Rulenwlctog, Ouaranfeed Student Loans, 33 Fed. Ren, 48.324. 48.342. 
^339 (1990) Co b. codified at 34 C.F.R. pt. 682) (p»po.ed Ntor^, 1990). Tttoe SS 
have not yet heen adopted. 

. note 174, at 2 C‘£PJIeoee undentand that the DepaitmeDt'i 

utopiete^ of an applicable eletate or regulation need not be codified In legulaUoa or memurial- 
m a Dear CbU^ letter to be coneldered an official Depattnunl position. The expnnion of 
^ view by an autbortz^ Department Kprcientative Is luIRcIcnt Nevertheless, we agree that thb 
^a^mU toteipKtation la of sufficient general Inteicst and Importance that all guarantee asen- 

** "* **>'*““» e copy of tUa Icilec to the National 
Owj^HIghar Education loan Piognn« which we have ashed to dlslributa this guld.^,. u) lu 

It ihoi^ Ik noted that by statute "any niles, reguktioni, guldethes, InteipKtadons, orden, or 
requlrentenls of general applieabiUly prescribed by the [Departfflenl of Eduoatlon],” 20 UAG 
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B-6. In 1988 Assistant Secretary of Labor fbr Mue Safety and 
Health established a “Directives System" and manual*'*’ to provide gui- 
dance on how the hfine Safety and Health Administration (MSHA) ap- 
plies the Federal Mine Safety and Health Act of 1977*** and the 
corresponding regolatians.*** The systttu is updated by nonlegislatively 
issued*” program pdiioy liters (FPLs), whi^ in many cases rntabU^ 
new requhements going h^nd the regulations or impose new penalties 
or penally sdiedulea.*” An example is PPL P89-11-8, which sets forth 
spedfic criteria to be met for approval of dectrical equipment that incor- 
porates methane monitors.*” The pertinent regulation govHning electri- 
cal equipment*” speaks of ragged construction, sound engineering, and 
safety for the intended use, but does not specify engineedng criteria for 
particular types of electrical udntng equipment The quite spedflc re- 
quirements of the electrical equipment PPL, which are stated in 
mandatory terms, arguably amount to an interpretation of the regulation, 
although the PPL redtes that the pertinent part of the regulations "{U'ea- 
ently does not contain requirements relative to the use of medbane 
monitors on permissible equ^ment.”*” A manufacturer who does not 
meet the standards will be denied the certificate of approval needed to 
market the equipment, and operators using unapproved equipment foce 
citation and ^orcement action. 


§ 1232(a)(1) (198B), mtut coxni^sr wiA thA ruleauldiig procedures of 5 U^C, $ 553 end certAk 
addldonAl ipedal requifcmentt. 20 TJ.S*C $ 1232 (b>^ 

180. 2 MSHA. AOMiNBniATiVB Foucir and PROCBDUBEf Manuai, ob. 100 (Rdeue II>4» 
Tidy 17s 1950). 

181. 30 U.S.C. §§ 801-962 (198Q. 

182. 30 CF.R. pts. 5-104 (1991). 

183. £ut MA 30 UJ.C S 811(1) (1981^ Seoratacy SIiaII by rule la aecordAncA uddi prooe- 
dures set Ibrfii in tbit section tod in AeccrdAfiCA witb section SS3 of title 5, (without cegtrd to any 
reference In tueh section to Hotioni 556 and 5S7 of sueb tide)* devdop, promulgate and revlsa at 
may be appropriate lapro^ mandatory beahb or safety standards for the proteotion of life and 
pievention. of t^Joxies in coal ot other miiwB.**). 

184. A 1990 PPL established higher peaaltiea for mine operators or contracUas with an **esGes- 
sive history of ^lationi" (deflned for the flitt time in the PPL). Inoressed AsieameBts for Mines 
with Bxcetilve History of Violations^ PPL Ka F90-11I-4 (eSbetive May 29» 199C(). An MSHA. ad- 
ministrative law judge hdd (hat *^101106 and comment under tiie Adnjnbtrative Procedure Act are 
neeosary bcTozo the program poB^ letter can be effective.** Drummond Go., No. SB 90-126, AC 
No. 0l>0032a-03638. slip op. at 16 (Mar. 6. 1991). 

185. Approval of Metitane Monitor! laeorporafed in tbs Design of Bketric EQnlpment, FPL 
No. F89-11-8 (eftotive Ang. 29, 1989). 

186. 30 CP.lt § 18.20 (1991). 

187. FPL No. P89-t 1-8, supra note 1 85, at 1 (Ihe i^ulations contida lequirementa for the use 
methane numitort generalbr, but these requiremeots ^cannot be evaluated as a part of the approval** 
of equipment). 
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B-7. The EPA used a nonlegislatively announced “model” to pre- 
dict! based on “reasonable worst case assumptions,”'** the ‘leadhate 
levels” of wastes that applicants petitioned to have removed from the Hat 
of hazardous wastes subject to regulation under the Resource Conserva- 
tion and Recovery Act'** EPA argued that the modd as a policy state- 
ment was exempt from, nodce-and-comment requirements. In sm indsive 
and highly signiflcant opinian, Judge Stephem WilUams observed that the 
document’s mandatory language “suggests the rigor of a rule, not the 
pliancy of a policy,”'*> and that the agency’s “later conduct applying it 
confirms its bindi^ character.’’’*' “The agency treated the modd as 
conclusively disposing of certain issues .... On those issuesi EPA was 
si^y unready to hear new argument. The modd ^us created a norm 
with ’present-day binding effects on the rights of ddisting petitioners.”'** 

B-8. A landownv sought to fill portions of its property for build- 
ing development.'** The Qean Water Act prohibits the disdiarge of any 
“pollutant” (including dredged or fill material) lido “navigable waters” 
except in compliance with a permit issued by the Dq>artment of the 
Army under the Act'** The term "navigable waters” is defined to in- 
clude “the waters of the United States.”'** The Army Corps of Engi- 
neers’ regulations daim that jurisdiction over "waters of the United 
States” includes “[a]ll other waters . . , whldi could affect interatate or 
fordgn commerce."’** 

The Corps’ Deputy Director for Public Works frsued a memoran- 
dum to sU district Corps offices listing seven categories having a sufficient 
connection with interstate commerce to warrant the exercise (tf' jurisdic- 
tion over isolated waters, including "[wjaters which are used or could be 
used as habitat by . . . migratory birds which cross state lines.”'** This 
memorandum potentiaily swept into the regulatory regime millions of 
acres of land for which a permit would be required to fill. The Corps 


ISB. MbLouth Steel Fiodl. Coiiil v. TIimB*!, 831 FM 1317, 1319 (D.C Cir. 1988} (quoting 50 
Fed. Reg. 7S8i, 7883 (198® (to lui codlSed it « CF«. { Ml) ^mxiKd Bsll. 20, 198S». 

189. Id. at 1319. 

ISa Id at 1320-21. 

191. Id. M 1321. 

192. Id. 

193. TaSb Lakes, Ltd. V. United SIslei, 713 F.Supp.72S(BJ>.Ya. 1988), qtrdwMoi/tqa, 889 
F.2d SS6 (Ha at. 1989). 

194. 33 U,ac. {} 131 Ife), 1344(n), 130(9, (») (ISSfl. 

195. Id I UOft). 

196. 33 CF.R. 9 328.3(n)(3) (1991). Congress intended to confer a broad grant of Jurisdiction in 
the Ckaa Water Act, extending to en^ aqnatla fcatnies within the lesch of the Orameice Clouso, 
Set Leslie Sail Oa v. Froehlkcv 578 FZd 742, 754-83 Or. 1978); OsUbmla V. EPA, 511 F.2d 
963, 964 n.1 (9lh dr. 1973), «r’if on olhir groundt, 426 US. 200 (1976), 

197. hdemonndum of Brigsdisr Oanstsl Fatclek L Kelly, Depuqr DlnetDr for Qvll Works, US. 
Army Coips of Engincsn (NC*. 8. 1983). quoted ft TiM Laka, 713 F. Supy. at 728. 
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asserted Jtiiisdictioii over the land Involved in the present case on the 
ground that the portions of it that were wetlands (thoa|ih not water) 
could be used as habitat by “not ducks or geese, but woodpeckera, song- 
Urds, etc.”'^’' The court held that “the Corps intended the November 8, 
1985 Kelly Memorandum [to be] binding and intended that it take effect 
inunediatdy,”*^* and set it adde for failure to observe APA notice-and- 
comment reqpiirements.^ 

B-9. Although the court held the doonment involved to be a 
proper policy statement, the wdl-known Pacffic Gas & Electric casa^* 
neverthdess offers a usenil illustration. In view of the diversity of cur^ 
taihnent plans submitted by pipdine companies in response to a gas 
shortage, 1he Federal Power Commission promulgated a “Statonent of 
Foli^’ whidi “set forth the Commission's view of a proper priority 
schedule^' and “forther state[d] the Commission’s intent to follow this 
priority scdiedule unless a paiticalar pipeline company demonstrates that 
a different curtailment plan is mote in the public interest’*®® The provi- 
sions of the statement were dear and definite, and were couched largely 
in mandatory terms, but also stated that “[w]hen e^lied in speciflo 


19B. TaU Laka, 713 F. Snpp. at 728. 

199. Mum. 

200. li. Tin KcUy MnoenadiuH wn aijuiUy an intopretitloa of tho Rgulatian SS CKR. 
} 328J(a)C3) (1991)k A htarilmUtratatanatcsntaliud In Aibm/ilasatar preambular oommaUa 
upon tin ruction, 31 Fed. Beg. 41,20% 41,217 (1933), vaa apparoitly aasumed to be Interpiedve 
in Laalla Salt Ca. v. United Stateat 895 P.2d 334, 359-30 <9th Or. 199ll>, cant daaM. Ill S. Ct 10S9 
(1991). OnOliview, ItwouldiutbelDpnparundadKArAfiirflieCaipaloemploysiiwmoian- 
dum talbar tbun a legialattve rule ts announce a poddoa it bleaded to maln tdndbg. Sbe supm 
notea 3.5 and awnmpanyteg teitt. Hu huge and debatabbeiteniton of JuiiidlcttaattBatated, how- 
ever, Uluauatee the good aenae of odng nodcennd-conuiiest mlemaldiig procaduna £« the piomul- 
gadon ef htetpratatiom that aubitanthlly enlarge the agenopb drim of Juiladietlan, aa 
lecommanded b tUi Article. Set lufni teat aceomptiqdng notea 371-73. 

The entire Sdd of wctlanda rvgobtiiHi haa been the fooua of etmaum ongobg controveiay. 
Sin eg , Senabr Johnitonb piopoied amendment to the Cleaa Water Act that would deny the uae 
of fiinda to hkotliy or dalbeab wedandt undar any ’’manual [that waa] not adtqited b acoordanno 
with the teiialtenienU fbc notice and pubUe eonunent of dn culemilibg procoa of the Adninlatra- 
live Praccduie Act.” 137 Coho. Rbc. S9342 (daily ed. Inly 9, 1991); rea eho hOcbul Wdstlmpf, 
Waltiuir tkttteSon tnJtht Struggle onrSavtntmejieatlbU^iWAaH, Post, Aag.8i 1991, at AIT; 
Stir Wet lea Wetbaidf, WAaiL Post, Ang. 7, 1991, at A13{ Btuk'eSmu^ TUng, WauSt. I., Iiily 
23, 1991, at AS OnAuguatlg, 1991, the EPA, C^a of Bngbcera, Soil Comervadon Service, and 
FiA and Wildlife Servbe Jobdy pnUlthed b the Fedml Segfster a fXOfOted cevialon of the contio. 
vecalal wetlandi mamul. 35 IM Reg. 40,445 (1991). The prebioty material ititadi 

[I3ha proposed Manual on which we are aoUdtbg public comment la a t ech n i c a l gutdanoe 
document and piovidai btemal procedural for aganoy Sold ctalf for identi^Iiig and de- 
Sneatbg wetlanda. Both veiaiona of the doonment cervo to advba the puhio pioapeotlvely 
of the maimer b whkb agency penonnel will apply the delbitlon of wethmda to partlcubr 
ailea on i cnae-byHnie barb 
Id. 

201. FaciSc Oaa A Btco. Co. v. Federal Power Conunb, 506 F.2d 33 (D.C CIr. 1974). 

202. Jd. at 35. 
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cases, opportunity will be afforded interested parties to cballenge or sup> 
port tbte poll<^ tiuough factual or legal presoitation.”^ Largely on the 
basis of interpreting this and rdated language favorably to the Conunis- 
sion, the court upheld the document Ifowever, one may suspect that, 
despite the language declaring its tentative effect, the document would 
lead affected parties to believe it would be rigoroudy applied and there- 
fore would i^d as a practical matter. Perhaps the court had similar 
doubts in mind when it cautioned: “We expect the Commission ... to 
re&ain from treating Order No. 467 as ar^thing more than a general 
statement of poli<qr.””* 

Although regarded by some as a champion in the game of "rule by 
mmnorandum,” EPA has recently shown signs of recognizing its obliga- 
tion to promulgate legislative rules when it intends to bind the publia 
Twice in the last year or so it has badced away from actions that mani- 
festly were based upon the premise that nonlegislative policy documents 
m^ be enforced or applied in the same binding way as legislative rules 
are. 

B-10. In the preamble to a final rule approving revisions in Ken- 
tuclqr’s state imjjementation plan (jSIP) undw the Qean Air Act,“* 
EPA had stated that, in view of the complexity of the subject matter: 

It would be administratively impracticable ... to amend the regula- 
tions and SIFs every time EPA . . . issues guidance regarding the 
proper implemeatation of the NSR. [new source review] program. . . . 
Rather, action by EPA to approve [mvlsions to a SIP] has the effect of 
requiring the State to follow EFA's current and ibturs interpretations 
of the Act’s provisions and regulations, as well as EFA’s operating 
policies and ^dance . . . 

This is a rather explicit dedaration by EPA of its intent to bind through 
nonlegislative issuances. Obviously, if EPA interpretations and guid- 
ances are binding on the states in thdi implementation of the dean air 
laws, they are binding upon private parties who must gain the states’ 
approval of thdr permit applications. EPA stated fiirther that it may 
deem inadequate a state-issued permit not r^ecting these positions, and 
"may consider enforcement action ... to address the permit 
defletocy.”"" 


203. Id. >t so. 

204. Jd >143. 

205. NoUScstion of aaiifiatCoii. 34 Fed. Res- 3(1,307 (ISSS). 

206. Jd at 36,3074)8. 

207. Id at 3S,30a. 
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After protest and commencement of litigation,^ EPA Issued a 
“Notice of Clarification”^ in wMdi it stated tbat interpretations and 
guidances do not have “Independent status . . . such that mere failure to 
follow such pronouncements, standing alone, would constitute a viola- 
tion d£ the Qean Air Act . . . CQ& defending agidnst such an enforce- 
ment action jlx.. one based on such interpretations or guidances], a party 
is free to assert that EPA has not reasonably Interpreted the underlying 
statutory and regulatory prorisions.”*” The agency property receded 
from the assertion that its informal docummts are in themsdves binding, 
and recognized that they are sutgect to challengei^x 

B-11. In a second example, EFA agreed to use legidative rulemak- 
ing to promulgate a policy it had for several years enforced through in- 
formal documents. The Clean Air Act^‘* establishes requirements to 
“prevent significant detmioration” of air quality in "attainment” areas — 
t^t is, those regions where national air quality standards are currently 
satisfied with respect to given pollutants.2‘3 Those seddng to construct a 
new mtgor emitting fadlity or a mqjor modification to an existing facility 
must obtain a permit from the permitting authority QBPA, or the state 
acting under a ddegation or other arrangement with EFA}.^‘'*’ Ihe per- 
mit must indude, among other things, emisnon limitations based on the 
"best availabie control teobnology** OACI).*’* The BACT for aity fa- 
cility is “an anisaion limitation based on the maximum degree of reduc- 
tion of each pollutant . . . whidi the permitting authority, on a case-by- 
case basis, taking into account energy, environmental, and economic im- 
pacts and other costs, determines is achievable for such &dlity . . . 

New source performance statulards (NSP^ and national emissian stan- 
dards for hazardous ahr pollutants (^SSHAP) promulgated by EPA gen- 
erally serve as the baseline for BACT determinations.^*^ 


20S. WotviLCO V. EPA, No. 39-3973 (6(h dr. Sled Oct 31, 1989). 

209. Nodw of Clarificatian, 55 Fed. Rb(. 13,547 (1990). 

210. At >123,548. 

211. To the extent bleipcetetioia en involred, those Iseucd eoideglslalivdir cannot Und the 
court! end ehould be reviewed independently (euh)eet only to the eauif! respectOd erm^enUon of 
the nieoeyb views), rather than n reaionaUeneia test as suggested by SPA’S langitage. Stt 
Anthony, supra note S, et 36-42, 55-60. 

211. 42 U.S.C SS 7470-7479 (1918), 

213. At (747a 

214. At 9! 7475(aKl). 7479(1); 40 CF.R.($ 52.21(0(1), 32.21(b)C0 (1991). 

215. 42 U-S-C 99 747S^)C4), 7479(3). 

216. At 9 7479(3). ddinttion in BPA’s regulations is very slniUar. Su 40 C.F.R. 
9 52.21(bK12) (1991). 

217. 42 UAC 9 7479(3). 
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For a number of years, BACT was detennined on a “bottom-up” 
basis, roughly as fallows: Starting with the basetine NSFS and any appli* 
cable NE8HAP, the pennittiiig authority weighed the statutory conrid^ 
erations to determine whether any higher level of control was “available” 
and “acbievaible” in the particular drcamatances of the case.^" Begin- 
ning in 1986 and 1987, units within EPA adopted and imposed cm the 
states a “top-down” approach in place of the bottom-up method. Briefly, 
in place of case-by-case weighing of factors, “top-down” requires use of 
the most stringent control technology unless the applicant can show that 
it is technologioally or economically "infeasible.” The first comprehen- 
sive announcement of the new policy came in a 1987 memo randum from 
the Assistant Administrator for Air and Radiation to EPA's Regional 
Administrators.^** The Assistant Administrator stated that he had "de- 
termined that [the top-down approach] should be adopted across the 
board,” and that a state-issued permit that “Ms to reflect adequate con- 
sideration of the factors that would have been rdevant using a ‘top-down’ 
type of analysis shall be considered deficient by EPA.”**** There followed 
in July 1988 a communication (captioned “Memorandum," but intro- 
duced by the words “ti^ guidance") from the Associate Enforcement 
Counsel for Air and the Director of the Stationary Source Compliance 
Monitoring Dividon to varions subordinate regional and headquarters 
officials.*" This document stated that “any one of the fbUowing factors 
win normally be sufficient for EPA to find a [state-granted] permit ‘defi- 
cient’ and consider enforcement action: 1. BACT determinaiion not us- 
ing the ‘t<^-down’ approach.”*** Othor documents were issued, stating 
in various terms the mandatory nature of the top-down requirements, 
which were ^plied consistent^ after 1988.*** But these requirements 


218. Sm U,8. Environmental PtoTEcnoN Aobncv, PsavEimaN or SioNincANT Dets- 
RIORATION— WOEKsaor Mahoai, m II'B-1 to B-S (OcL ISSO). 

21S. MamonmdiuB fimn J. Cnig PotKr. AiUituil Adminiitialar for Air and Ridhtloa, to Re- 
gloiul Admlaistialon, Rogloni I-X (Doo. 1, 1987). 

m U. itA 

221. Mamoiandiiiii flrom MIohad 1 AluUn, Anoolale Enfbrcaneiit Countd fbr Air, Offlca of 
Sifbramait and Ccapllance Mdnltortng, and John S. Sdtx, Dlicetor, Staflsaaiy Sowm Compll- 
oneo Dlvidon. OfBea of Air Qnalily Plunibg and Staadardi, to vatious addiotscea Puiy IS, 1988). 

222. a. at 2. 

223. On Matcb la 1990, tlie Souioa Keviev Section, Konotiletia Poilutinila Program Bninoti, 
AirQualhjrManageaat Divialon, OnceofAirQuaHty Planning and Standaida of EPA liaacd a 
docament of lomo 7« pagea ploa appendiut, eapliooad * Top-Down' Beat AvailaUa CdnInI Taeli- 
aoiogy OukJance DocanunL” The cover and every page weia prominently marked "drafl.” In 
Oolotier 1990, EPA’i Oflieo of Air Quality Planning and Standards iuned a draft New Sourao Ra- 
Ylaw Workshop Manual, containing a 7Si»ge ohaplar, lha bulk of wMoh was devoted to a detailed 
eapianatlon oThow the top-down process should be applied. Again, every page was marked "draft." 
These inibimal guldenee dooumenti were never put into a Snal Ibnn, let alone made lha snbjeot of 
rulemaldiig. 
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were never made the subject of rulemaking procedures, or of any sort of 
public notice, opportunity for public comment or any other form of pub- 
iic partlcipadbn in didr devdc^ment 

Litigation ensued, challenging EPA’s promulgation of this 
mandatory policy without the use of legislative rule m ak ing .”* In July 
1991, EPA entered into a settiement agreement with the plalntlflh.”^ 
Although it conceded no admissions on any issue of law, &ct, or liabil- 
ity,”^ EPA agreed to publish in the Phderaf Roister “a proposed role 
proposing to revise or daiify the regulations defining BACT . • . , and 
proporing to revise or clarify how BACT detominations should be 
made,” and *’to take final action on the proposed rule as expeditiously as 
practicable.””'' The settlement further redted: “A^ EPA BACT pol- 
icy statement or interpretation is intended onl^ to gui^ the implemented 
tion of BACT under approved state new source review programs and is 
not intended to create binding legal rights or obligations and does not 
have the force and effect of law.””* 

These actions in the Kentucky SIP matter and the top-down case 
bespeak some degree of recognition by EPA of an obligation to rely upon 
legislative rules, rather than informal documents, to establish binding 
standards and requirements. Interestin^y, in the top-down situation 
EPA might have bem able to avoid obligatocy rulemaking, even though 
it intended its top-down precepts to bind private parties, by fronting them 
as interpretive rules. The key elements of the top-down policy arguably 
can be linked to the language aS the statutory definition of BACT.”* As 
noted abov^ an agency is ncA obliged by the APA to use legislative 
rulemaking for promulgating documents that interpret specifically 
worded statutory language, even if it intends to apply the interpretations 
rigorously to private parties affected by them.”® On the other hand, I 
briieve the top-down documents are more properly viewed as policy 


224. Tht prlndptl cua Iwitcl on fUim to uw bgMatlvo ndmialdiit ptoceduns U Amwicin 
fapar tnsl. v. Koillr. No. $9-2030 (OJ0.C Sled July IB, 19B9). Bdoted cues s» Ameiicu Fapu 
Inst. V. RcBly, No. 89-1428 (P.D.C Bled Inly 10, 198% Alebecoa Power Co. v. RelOy, No. 89-1429 
CaD.C filed July 11, 1991); Ameiicu Paper loat. v. KeOly, Na 90-1364 a3.D.C filed July 13. 
1990). 

225. SetUeineat Agreement entered wilX the plilntlSh In the casea dted Agra note 224 (laly 9 
and 10, 1991> 

226. U. at 5. 

227. U. at 2. 

228. /d The quoted passage wu immediately followed hy a cilation to the ''c1aiificatk>ii,'*wpRi 
text accompanying notea 209-1 1, of the languaga in the preamble lo the rule approving Kentno^'a 
reviled SIP, rupni text accompanylni nolea 205C7. 

229. Stt infra text aceon^anying note 50. 

23a Sm supra text and authoritla aocempanylng notei 3.6. Fortloiu of the lap.down prnten 
might be regarded u rulei of procedutt or practi^ exempt Hooi notice4ud«)mincnt rulemaking 
requiRmenls under 5 U.S.C. { 553(bXX.) C9SS). 
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statements, which may not be used in place of legisbtlve rules when the 
agency intends them to Und. hi Its own brief in the litigation challenging 
BPA’s failure to promulgate the tt^-down policy by legislative rulemak- 
ing, the government repeatedly characterized the top-down pdides and 
actions as statements (tf pehqr (or administrative abdications), rather 
than as interpretive rules.^' On this view, of course, legislative rulemak- 
ing would be requited to the extent the documents were intended to bind 
private parties.”^ 

If not a separate category, rules governing ratemaking should at 
least be recognized as a dis^ct subset of the applications-and-approvals 
category. 

B-12. A Federal Conununkations Commission (PCC) issuance of- 
fers an intricate example-in-point The Commission te 1985 opened an 
investigation of rates charged by local tdephone companies (I£Cs) for 
special access services including high-capacity communications (mCsp) 
services.^^^ The ^edal access services rate category primarily embraces 
large-scale private-line services oSbred by LEOs to major interstate carri- 
ers such as AT&T and MCI and to large business users. Separately es- 
tablished rules required LECs to refund charges if their rate of return for 
any segment of their operations (such as special access) exceeded the al- 
lowable overall rate of return, even if the latter were within permissible 
limits.^ Those rules were struck down by the D.C Circuit in early 
19g8.s3s Xn Deconber 1988, the Commission announced in the special 
access proceeding a set of specific new “guidelines” for evaluating the 
lawfiilness of lilCap rates.^ Although some comments were received, 
somewhat in the fashion of FCC ratemakings, section 553 rulemaking 
procedures were not employed.s3v These guidelines established issues 
that difEbted significantly from the issues and factors announced at the 


231. Scfctufant*' Mcaanndna la Suppoit of Motlaa to Dinabl, at 12, 33, 33, 33, Anericaii 
Ftpet lute v. RolUy, Mo. S»-203a (P.D.C Sled July IS, 1989). 

232. OttthcSuUoalawlilcbftdealiianfcgidattvedocumoiittiiitorbliidorathcrwaaaBtctilata 
mi local pcnnittins ogoaolca, and tbnusb Sum ptivato patQoi, tea Hffia Put VL 

233. Older DeslsaaUngliivcatlsBtion of Special AccesaTarijn of Local EndiangeCaninB, CC 
NO. Sl^Idfi O^deaced May 24, 1933) Piorelnoaer Dealynation Order]. 

234. Autbotlzcd Ratei of Rotum (br Intoeiato Sendees of ATfiT and Bnoliaiisa Telephone Cor. 
lien, SO Fed. Reg. 41,330 0989. 

233. American Tol ft Td. Co, T. FCC; SSS F.2d 13S3 (p.C. Cb. 19811). 

23d. In n Investigation of Special Aecen TtriSi of Local Rnohango Carrion, 4 F.C.C.R. 4797 
(1939 

237. IhaCDaunlaskinGliancteiized Ilia piooeedinss at "Rule MaUntaM’partlculataPPlIeabll- 
lly." In rt Lsvettlgition of Spadal Aceot Tarim of Loed Eachansc Catrieii, 5 F-CCR. 4161, 
4861 f 7 (1990) (denylag lecomlderatlon). 
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outset of the proceeding.®** Among them was one (Ouideliiie Na 1) that 
largely resuscitated, for HiCap spedal access rates, the refhnd roles 
struck down earlira that year.®” 

The accompanying ordw directed the aSbcted companies to file sup- 
plemental cases to justi^ thdr rates under the guidelines.*** In a Janu- 
ary 1990 action,*** the Commission appBed the guidelines, found (with, 
one exception) that the companies’ HlCap rates in effect at 4e time satis- 
fied the new guidelines, and therefbre ordered no change in those existing 
jfates.®« The Commission also applied the guidelines to HiCap rates dur- 
ing the 1985-1986 and 1987-1988 review periods. On the basis of Guide- 
line No. 1, it ordered twdve companies to reftmd tens of millions of 
dollars.®** 

The companies did not seek judicial review of the &ilure to use legis- 
lative rulemaking to adopt the gulddines, as th^ were generally content 
with the way the g nidalines were applied to uphold existing rates, which 
would continue into the ftiture.*** They have, however, challenged the 
refund orders on grounds of impermissible retroactivity.®** 

C Use ofNonlegblative Polky Documents in Benefit Cases 

Nonlegtslative policy Issuances have been used to deny benefits in 
federal programs. 

238. Stt MCI Tdecominimdatioiu Ootp. v. New Yml Td. Co., S F.C.C.R. 707, 70S 1 10 
(1990) ("HieCanuiibaion . . . decUednotto eraluatedieeiMdlio . . . ntee under iiiv«>tl(St)oniuins 
the eppraadi [anuaanced at the outlet of Ora proceeiUagl biw fciiteal eetebSibed a set of 
gutdelnei.'O. 

239. In » ImmUtufon, 4 RCCK. at 4S03 )| 98. 

24a /d.at4S0S17& 

241. I* n Invotigatian of Special Aocot TaiiSk of Local Baehaaie Canian, S F.CCR. 412 
(1990) (the “reftind oidet^. 

242. /d.at41S132. 

243. li. at 412-13 M S-R 416 fl 34-37. 

244. Inleiview with Alfred Wlnchdl Whittaker, counadfcrtheAmerttcebtdephanacompaiilci, 

in WashlngtoQ, S.C (Aug. 7, 1991). 

24J. Ohio Ba Tel. Co. ». PCC, No. 904146 (6lli C3t. Sled Fd). 21, 19905. 

Even if one took the view that (despite the Comndaeiaii'e own chacaetetbetlon, »e sufm note 
237) the proceeding wae pertly en adindlceSon becaute It Indnded an Invcatigatian of pact tales, tho 
method of promulsadng the gulddhwa probably would remain improper. The 19S8 docnment did 
not nurely addrese the peat, but epoke without limitation to all LEOi, Ibr an the fbtures ’’[Wle will 
requite that aU LBCi provide a dt umjusliacation arthdraiiataglailly.ptlced ipedal accea rales 

In each annual accma tariff Slbip. TtaeJostiScatlon should condatc/ademoiutratlon that the rates 

proposed will meet the standards [poldeBnea] let forth herdtu" hi re 7hvast(parfon, 4 F.C.C.R. at 
4803 n 97. Thii ii the languase of nlemaUng. That the guideUnea weie applied in a partly adjudl- 
catory 1990 dedilon would not I^timatathabllure to utaruIemaUng In 19S8 (thoush thdr app3- 
catlw til 1990 might be tnatilnable prcecdmtlly on the theory that tho gulddtnea wen ftcehly 
generated for putposei of the adjudfoatlon, sta NLRB v, Wyntaa-Ootdon Co, 394 UB. 739, 766 
(1969)). Whether appllntion of the gniddlnei could be luitabied over the flitther objection that It 
wee Impermbiibly letroeotlve li, of cootie, en entirdy leparste mattac. 
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C>1. The Bureau of Indian Af6Edis(BIA) denied general assistance 
benefits to fiiU-blooded unassimilated Indians who lived near but not on 
thdr reservation.^ The Bureau had issued its restrictive eligibility pol- 
icy only through a BIA. manual, not a legishtive rule.^^ 

C*2. The Dqiartment of Housing and Ud>anDevelopinenfsJEnZD 
Proper^ Disposition Handbook, One ft> Four Units governed the disposi- 
tion of &nijly residences foreclosed and transferred to HUD under its 
mortgage insurance programs. Homeless persons and organizations aid- 
ing the homeless attacked the document in several particulars, and chal- 
lenged its validity on the ground that h had not been issu^ through 
legislative rulemddng procedures. Language in the document directed 
HUD’a property rfisposltion directors in the fidd to follow the policies 
and procedures therdn set forth.^ 

C-3. Plaintiff claimants, were denied Medicare Part B rehnburse- 
ment for certain services on the bads of provisions in the Cartier’s Man- 
ual, a nonlegislative document “made binding in Part B benefit 
determinations’’ by regulations issued by the Secretary of HHS.”* 

C-4. The Social Security Administration’s Appeals Council, rely- 
ing on a Sodal Secuiity Ruling that implemented a sututory amendment 
directing the Secretary of HHS to formulate new policy in the disability 
benefits program, reversed an administrative law judge’s award of 
benefits.““ 


m Morton V. Rnta. 4IS U.S. 199 0974). 

^ 247. Id. Hu Supremo Comt bund Qu lodiaiu eUgilflo under tiu slutut^ but laumed Uint far 
vim of nduMd oppiopitaSono tlu agou? coulil ratloully limit diiibiUty to tbeoa ootunlly living on 
tbo raservaUon. Ikmtnr, tho Court laid tint tbo "cooidoiu choioeof fbo Soorcuiy not to treat tbll 
atnmdy dgnUoant eUgbUIw KqulKSttn^ afifecflns tlghtt of needy rndlajii, as s legblativodypa 
roK renderled] it Inefltetlve;" M. at 236. **IIw Admlnlitiative VroGedufo Act wu adopted to 
provider iHUreOa.am idmlnlitnave p^ea aSboUng Individual ilghb and obHiatloiu be promii]- 
salad purauaat to eeitain atated procednna ao aa to avoid tbo Inhcicully aibitrary nalun of unpub- 
llibed ad Jme detormiseliona." Id. at 232. 

248, Lee v. Kem|^ 731 F. Supp. 1101 (□.D.C. 1989) (nmmdiiif Ibr violation of notleeuiiid. 
comment rulemaking requicemeats). Althougb the euljeot matter tvaa exempt bom APA rulemok- 
tag requirmnenta ea iclatiiig to “pubU" property,* 5 U.S,a § SS3(^) (198^ HUD had voloiilaiily 
auigeclad itadf to aubalantially the aamo Rqidremcnta. 731 F. Supp. at 1112-13. Such a volnntaiy 
waiveroftheoxemplioniabindlagontbeageaoy, ltodwayv,USDA,S14F.2dB09^.C.Cit. 1973). 

249. t!nazv.HecMer,800FJd871,S74(^Cir.l9S6)OioIdingdaounienlinvatId). Altbougb 
tho lublect matter wu exempt &om APA rulemaking requiRmeiiia aa rdallng to *bgnallla," 3 
U.S.C g 5S3(a}C:}, HHS in 1971 bad waived tbo exception. 800 P.2d at 877 0.7. In contmat, Fkied- 
tich v. Seerotary of Health and Human Serve, 894 F.2d 829 (6th C!r.^ earn daUd, ill S. Ct. 39 
(1990), held that a “nadonal coveiage dcteimlnatloii,” on the baali of wMoh a Part B Medicare 
leimburaement claim waa denied, wai an taterpietive mlo becauae it interpreted the atatutoiy term 
“reaaonabla and neceaaary.” Id, at 837. 

230. W.C V. Bowen, 807 F.2d 1302 (9lh dr. 1987) (holding ruling vokh ruinitatlng AU award 
ofbeneSti). 
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C-S. HKS’s Medicaie Provider Remibuniement Manual and a 
dari^ing memoiandiiin called for paying cost«ontrol bonuses to hospi- 
tals at the find setdement stage rathw than at the interim payment or 
tentative settlement stage."* 

D. Nonle^ktlve Policy Documents AffscEng Programs Administered 
by the States 

Standards in nonlegislative federal issuances often control the dis- 
bursement of federally reimbursed monqrs to or by the states, or the con- 
duct of programs administered by the states. “The manner in which the 
Secretary regulates the states controls the manner in which die states 
regulate the fiscilities and that, in turn, controls the treatment of the 
residents.""* 

B-l. The Department of Labor issued an Unemployment Insur- 
ance Program Letter, establishing detailed rules with mathematical fcn^- 
tnulas for determining individual contributions to pension ftinds, for the 
states to include when cxerdsing authority under tiie Federal Unemploy- 
ment Tax Act to i»ovide in thtir respective laws for taking account of 
pension contributions in computing benefits.*’* 

D-2. Cass action plaintiff were threatened with reduction in food 
stamps under USDA interim rules, issued without notice or opportunity 
for comment, that implemented a statutory change in the definition of 
"household.”*’^ 

D-3. The D^artment of Labor, by notification to regional offices, 
established a new method of calculating the unemployment statistics by 
which were triggered the emergen^ job program allocations to the states 
under tiie Comprehensive Employment and Training Am.*" 

D-4. An amended HES regulation promulgated without notice 
and comment was used to deny Ohio’s proposed amendment to its 
Medicaid State Plan, with respect to the coling on allocations for the 


231. Monnt Diablo Heap. Dbt v. Bowen, 860 951 C9tb C3r« 198ft) (bolding manual proi4* 

gion and nemorandum Invalid; policy that provides that boaueca am to ba paid at tentative settle* 
meat is a change that amit be promulgated according to APA } 355). 

253. Estate of Smith v. Bowens 673 F. Supp. 586^ 389 <p. Cota 1987). 

233. Cabaii v. Eggsr, 650 F,2d 234, 239 (D.C Or; 1982) Ridding ttiat documed can be an- 
joined; 'These ndet. .. impose an obUgatlon on tlwitates not fbond In the statute ltiel& Itoannot 
xeaeonably be argued that these rules are neiely Interpratatlve.**). 

254. Levesqns v. Bloch, 723 F.2d 173 (1st Or. 1983) CHotdng Inteclca mle invalid, though later 
leguiatiofls legUlatively promulgated were valid). 

2S3. Betterton v. Marshall, 648 F.2d 694 <p.C. Clr. 1980) (holding Maryland'i clahne Jvetidable 
only In regard to changee In fbtura mathodolos^ fhrtiwr bbkflng that those chan^ must 
promidpt^ by AFA legislative lulenuhlag pioc^uree). 
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maintenance and support of noninstltutionalized spouses of institutional- 
ized Medicaid recipients."* 

D-5. Certain forms, stan d ards, methods, and procedures were re- 
quired to be used by state snrv^ agencies in Medicaid fadlity certiflea- 
tions. They were required despite the &ct that, though they had been set 
forth for comment as appendices to proposed regulationa, they were 
never included in final regulations."’ 

D-6. To implement a 1981 amendment to the Trade Act of 1974, 
the Department of Labor Issued a series of interpretive letters directing 
the states to calculate workers’ eligibility for trade adjustment allowances 
in a certain &shion, and threatened to impose penalties on a state that 
re&sed to follow them."* 

D-7. The Department cf Education employs Dear Colleague let- 
ters to direct compliance by state-based guarantor organizations"* and 
lenders witii the Department’s policies for the Guaranteed Student Loan 
Program. The Dear CoUeague lettos sometimes purport to Interpret 
statutory or regulatory language, but often add wholly new requirements. 
The D^artment can withhold the reimbursement of funds to lending 
institutions and to guarantor organizations that do not exert the efforts to 
collect deihulted loans stipulated in the letters."” 

One such document outiined the conditions under whidi the agency 
will reinstate rdnsurance coverage after a lending institution has viedated 
the federal due diligenoe or timdy filing regulations."’ These conditions 
include reqwremarts that go beyond the statutory and regulatory lan- 
guage.®** For example, the bulletin’s entirely new section on “Cures for 


23& Ohio Dqrt of numaa Seivi. v. D^attment of HoOth & Homai aen^, 8S2 FJd 1238 <<th 
Clr. I98S) (holiliiig lols tanaSd hecaiue of IhSun lo comjly with APA rnlefflaklng nquiremenia), 

257. EitMs of Soillh ». Bowen, 675 F. Sopp. 386 (D. Colo. 1987) (holdlnr HHS Seowhuy lo 
contempt of prior district court nod court of appeaJi orders to proimilgato nsubllons on the 
snljeoOe 

258. Drlet V. Deputment of Lnhor. 751 P. Supp. 32 (D. Me. 1990) (holdinj ellgSillitp poUoy 

259. Stste-hised gusnntor organlsatiou may be egmoles of the itsle, public nonproSt corpora. 
tioas. or pdvate nonpioSt coipoiatlans. These organlzetloas sio ordinarily referred lo st "guaranty 
agencies.'' The term "egeaoy” b not so used hero, to avoid confliilon with the fedenl agency. 

26a 34 CFJL } 682A06(aXl), (a)p)i 34 CF.R. { 681411 (1991). 

261. Letter itom C Ronald Klmberllng, Assbtsnt Seeietaiy for Postsecoiidaiy Bduostlon, and 
Dewey L. Kewmen, Deputy Aaabtant Secretary for Sludenl Hoancial Aaibtance, todatogunranlor 
organiaaUon diredon (Mar. 11, 1988) Ptereinafter Cum Bulleda]. 

262. The letter dlea 34 C.FJI. 5 682.40600(3), 00(5), and 34 CP.R. } 682A23(b)(l) (1981) at 
the foundaflon for reqnliiiig the lender lo comply wMi the minimum duo dSIgeoce proccdurei nnd 
with the dmOy Sling deadlinea In order for the guarantor orgenlsatlon lo reeelva relniuraaee on the 
loan. But it b the March 11, 1988 EtiUetia Ihit dellneetet the actual lituatioiia that can Jeoptidlu 
the institutiona' right to receive or retain Interett beaeStt and special tnowauca piymenla on a loan. 
Su Cure Bulletin, jpfm not* Zdl. 
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Timely Filing Violations and Certain Due DDigenoe Violations"*® adds 
four additional steps and fifty-ftve days to flw due (Sligence procedures 
outlined in the regulations' The bulletin then specnfles penalties for non- 
compliance with the due diligence requirMneots, inoluding the loss of 
"reinsurance payments on a loan on which the lender has violated the 
FedKal due diUgence or timdy fling requirements, even if the lender has 
followed a cure procedure established by the [guarantor] agenqr.”*** 
Although the regulations do not provide that the Department may with- 
hold payment of accrued interest as a penalty for a lender’s violation,*® 
the buEetin adds tltis penalty for due diligence violations occurring on or 
after May 1, 1988.“* Additionally, the regulation relevant to sldp trac- 
ing* has V"" in the bulletin to requite location of the bor- 

rower and performance of an additional due diligence stream before a 
claim is filed.*** 

rv. The Key Tests: Iijtbnt to Bind or Bindino Effect 

Althou^ they do not express it in just the same language, the illus- 
trative judicial decisions dted in the last section support this simple 
proposition: If a document expires a change tn submntiw law orpol- 
/<y*“ (that Is not an interpretation} which the agency intends to make 
binding, or administers with binding effect, the agency may not refy upon 
the statutory exemption for policy statements, but must obse/ye the APA’s 
legislatim mlemaking procedures.^ The legislative ruleinaking process 
nuist be if the document is to have the binding effect the agency 

has in idew. 


263, Cus BareUa, nyna mis 261, at 9-m 

264. li SIX 

263. St* 34 CFJL 8 41X413 (lSn> 

266. Core BuUelltt, supra sets 261, at S 

267. 34 CF.R. 8 68Xtn(g) (1991). 

268. Cute BuUctln, supra sole 261, at 9-10. 

269. Noniaroua omm Idsnlii^ dia din of ohaiijea Ihat are aatiett to lestslallve lulonMUnj so- 
quiremenli in teima asoh as “ImposeM rigWa and oWgatlons," Oommnidlr Nutritten Inat v. 
Youne, S IS F.2d 943, 946 (P.C Or. 1987) (quoting Americaii Bos Aarti ». United States, 627 FJd 
323, 329 (D.C. Or. 1980))j "miKlIfiei oi>^ ilglitt, law, or pollw,” v. Bowen, 807 F.2d 
1302, 1304 (Sth Or. 1987)j "tgiel a oSaaga In eaUtiiig law Of policy,” Mount Dbblo Hoop. Dlat. v. 
Bowen, 860 F.2d 931, 936 ©tS Cir. 1988) (quoting Linos v. KccUar, 809 PJd 871, 877 pth Of. 
1984))| " •iubitandally altor the rigbu or Intaraatf of Rgolaled’ pardH,” Air TTantp. AaTn of Ani. v, 
D«ptftn»pt of Ittmp.. 900 F.2d 369. 376 (p.a dr. 1990) (quotins American Hoip. AioTt v. 
Bowen, 834 F.2d 1037, 1041 (p.C. CIr. lSinij,JU(lsmatmeatedasimiat,UlS.Ct, 944(1991);Me 
atsa Chtjiler Corp. v. Brown, 441 US. 281, 302 (1979) (A “mbsUntlve rnlef or “lesUlntive-lype 
mlo* it me "allbniiis indMduel righte and oBlIgaiknii.”). 

270. Tbit prapoailloa dote not apply to docuinenH Hut Interp ret concrete alatotoiy or regoli- 
torylengcage. S« r o/ini nolei 3-6. ThoOieoiyitlliataieageneyliaolnioldiignewItworcIieng- 
Ing the biw but in raerety dariiying or mpleloing pteedating bw in tho itatuteo or tegiilationi. Sn 
Amcrlctn Hosp. Aaibi v. Bowen, S34 FJd 1037. 1043-46 (D.C Or. 1987). 
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These cases reflect a realization that the agency should not be able to 
&sten its will upon the affected public through any means it pleases. It 
may not tell people i^at diey can and cannot do excq>t through proce- 
dures that Congress by delegation has empowered them to use for mak- 
ing law.‘^* It may not enforce or apply a nonlegialative poliqr document 
in just the same way it may enforce or apply a legislative rule.*’’* Espe- 
dsdly in view of die important values served legislative rulemaking — 
enriohment of the agents information and enhancement of the rule’s 
acceptability, flowing from the public’s opportunity to present foots and 
views— can it credibly be argued that unilaterally issued guidances or 
memoranda can possess the same force? Congress in the APA has pro- 
vided that they caimot™ In one way or another, almost all of the exem- 
plar cMes cited above mention an agency's intent to bind affected parties, 
or a bin^ng effect as administered, as a ground for disapproving the non- 
legislative policy document 

Here are samples from the decisions citing agency Intent to bind; 
“We And this evidence persuasive that the Park Service intended the La- 
fayette Park storage rule as an indqiendent substantive rule. ’’”4 «ePA 
is attempting to impose the Rhoads memo upon Zimmer as a presently 
binding rule.’’®'^ “The fundamental question ... is whether or not the 
Compliance Office of the Divisioa of Compliance Programs of the FHA 
may properly insist upon manufoctureis of plated culture media meeting 
an SAL (steriliW assurance level, established by draft inspectional guide- 
lines] of ai%. It may not do so.””* “Because [OSHA] possesses l e g i s- 
latively delegated power to make legislative rules and because it is 
apparent to ns that [OSHA] must have intended this regulation to be an 
exercise of that power, we hold that the walkatound pay regulation is a 
legislative rule.’’^’^ “Moreover, the effect of the new regulation exposes 
the Administration’s true intent . . . Courts often infer the intent behind 
an action from the action’s foreseeable effects.’’*’* “Herei the language 
of the statement and related comments establishes that more Is'involved 


271. Sm Anthony, sgpn note 6, it 34-40i 

272. Even pilndpls annonneed thiongh adjndioalloii, whioli may have the fiuco of law at leaat 
ea to thepaitlea, IM Anthony, wjw noteant 47.S2, ahould not be tieated "prei^ely u Ifthty wore 
nilei." ReiDliition of American Bar Aashi Hbiiaa of Delegalea ^pted Feb. 1983), npriiaei tn 
Ridnnl K. 'Oaa.Bt-BxemtnlnglbUiyPmedarts: Tht Choice BamtnRutmaktng mi Aittudlea- 
Ihm. 3S Admin. L. Kev. 149, 177 (1986). 

273. 3U.S.C§333 (19S8). 

274. United States v. Flcciotlo, 875 F.2d 345, 348 (D.a dr. 1989). 

273. United States v. Zimmer Paper Ptodi, Ine. 20 EnvU. L. Rep. (EnvU, L. Inat.) 20,536. 
20,558 CSJ3. Ind. Deo. 3, 1989). 

276. United Slates v. Blodlnieal Syt., Int, 666 F. Supp. 82, 83 (D. Md. 1987). 

277. Chamber of Commetceaf the United Slates v. OSHA, 638 P.2d 464, 468 (D.C Or. 19801. 

278. /d. at 469 a n.7. 
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than mere ‘intetpretation,’ because the proposed statement has the clear 
intuit of wiiminaring a former exemption «nd of proving the Commis- 
sion with pow» to enforce violations of a new rule.”*''* ”[0]rder Na 
362 adopts a substantive rule impo^g such rights and obligations.”* 
“The agency’s own words strongly suggest that action levds are not mus- 
ings about what the FDA might do in the fhture but rather that they set 
a precise level of aflatoxin contamination that FDA has presently 
rw-misfliWa- Action levds inform food producers what this Icvd 
is; indeed, that is thdr very purpose.”**' An agency contaition tlmt its 
guidelines “are not intended to pregudge ai^ individud application” was 
rqected widi the observation that “there are sinews of conunand beneath 
the velvet words of the subsequent sections of the guidelines.”*** “In 
short, the essential inquiry is what the a^ncy intends to do, for if it 
chooses to exercise its legislative rulemaking power, then that is what it 
has done.”*** ‘TOn this case it is dear that Brigadier General Kdly’s 
Memorandum affected a change in Corps policy intended to have the fttH 
force and effect of a substantive rulsi and that the Corps rdied on the 
memorandum in reaching its Jurisdiction determination.”*** “When the 
agency states that in subsequent proceedings it will thoroughly consider 
not only the policy’s applicability to tiie feels of a given case but also the 
underlying validity of the policy itself, then the agency intends to treat 
the order as a general statement of policy.”*** "The district court found 
that [the Bellmen Amendment review program] was designed to dter 
AU dedsions.”*** “[S]ubstantial impact does not make a rule Ic^a- 
tive, but whether a rule has a substantial impact may be rdevant in con- 
struing the intent of the agency in issuing the rule. In this case, there is a 
great deal of evidence ... to suggest that the Secretary folly intended this 
rule to have legislative effect.”*** "This legislative and regulatory frame- 
work heavily supports the condusion that the Secretary intended the nw 
regulations to have the force of legislative rules.”*** "ITlhe legislative 
and regulatory framework suggests that the Secretary, at flie time of thdr 


279. Jerri^iCecamlc Arts v.Oonsomar Prod. Safety C®®in*Il,S74F.2d 293.208 (4th dr. 1989). 
28fe TraaeOi m#. v. Philttal Power Conai’ii, 412 TM 74<^ 744 (3d Or. 1969). 

281. Conununity Notritioa Iiut. v. Youag, BIB F.2d 943, 94S (D.C. Qr. 1987). 

28a American Tniddng Aata *. ICC. 639 F.2d 432, 463 (3lh Or. 1981), art imiid, 460 U.a 
1022 (1983). 

283. AmoricanTrucldi^Aja'nv. United States 688 pad 1337, 1344(llthCir, 1982), err'd, 467 
US. 334 (1984). 

284. Tahb TaV«, Ltd, y. Umted Statue, 715 F. Supp. 726, 728 (^D. Va. 1988), ifff'd vltluM cp., 

8B5 FSd 866 (4th Clr. J989). o, 

285. Peciflo Oa» St Elee. Co. v. Federel Power Comm'n, 506 F.2d 33, 39 (D.C Cir. 1974X 

286. W.a V. Bowen, 807 F.2d 1502, 1503 (9th Cit. 1987). 

287. loveeque v. Blank, 723 FSd 175, 182-83 (lit Cii. 1983). 

28a Id. at 183. 
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promulgation, intended the legulatioiu to have legislative effect ”3” 
“The perceived need fbr ‘exemptions* leiiiforced our understanding that 
the FDA had intended the action leveb to have a binding effect”^ 
Ntunerous other opinions, beyond those in cases cited as illustra- 
tions above, show the centrality of the agency’s intent to Und. Here are a 
few: “[S]tatenients whose language, context and application suggest an 
intent to bind agency discretion and private party conduct—the sort of 
statements reqtuiing compliance with § 553 — will have that effect if 
valid; interpretive rules or policy statements will not, regardless of their 
validity. A blnthng policy is an oxymoron.’'»> "When it added the Dis- 
trict to its exemption regulation the Commission clearly Intended to exer- 
cise that authority and promulgate a mle with the fuU force of law.'*^’* 
“fr]o determine the effect of a Manual provision, a court must determine 
the Commission’s intent in authoring it.’'»» "|T[]f by its action the 
agency intends to create new law, rights or duties, the rule is properly 
considered to be a legislative mle."^ 

In the following cases, drawn fn>m those cited as Illustrations above, 
the court’s opinion identified the nonlegislative policy document’s bind- 
ing effeed as an indicium tiiat legislative rulemaking should have been 
used: "Our limited hol^g k that the current action levels are treated as 
substantive rules by EDA and, as such, can only be permitted if notice- 
and-comment procedures are employed.’’Ms “Notwithstanding FDA’s 
unsupported protestations to the contrary, it is apparent that Import 
Alert #6fi-14 binds not only the agency, but the importers as well.”»‘ 
“More critically than EPA’s language adopting the model, its later con- 
duct applying it confirms its binding character. . . . The agency treated 
the model as disposing conclusively of certain issues.’’!^” “The rule im- 
posed a ceiling expmpHo vigore. The rule was mandatory, not advisory, 
and ^ mandate was a new one.’’»« “Although the Program Statement 
provides that inmates ‘will be expected’ to allot 50% of their earnings to 


2S9. lyier r. Deputment of Ubor, 732 E Supp. 32, 38 (D. Me. I99Q) (dtiig Ittamt. 723 
FJd It 182 (let Or. 1983)). 

29a AIkIci V. Dsputnunt of Truiip., 868 P.2d 441, 44S (D.C Or. 1989) (oWn* Coniinunlty 
Nitrition liiiU V. Yoang, S18 F.2d 943, 947 O0.a dr. 1987)). 

291. Vietnam Vetetaiu of Am. v. SeereUiy of tie Navy, 843 F.2d 528, 537 (D.G Qr. 1988). 

292. Jatqai v. Civil Serv. Commii, 554 FJd 114ft 1153 (!>,& Ot. WIT), 

293. Doe v, Hampton, 5SS F.2d 2S3, 281 (D.G Or. 1977). 

294. Oeneial MotomCorp. v. Kuekelsiaua, 742 FJd 1561, 15«5 (D.C dr, 1984), an. dmlal, 
471 U.S. 1074 (1983). 

295. Community Nuliiticm Inst. v. Youn^ 818 F.2d 943, 949 (D.C. dr. 1987). 

296. BeUariH) Int’l Ltd. V. FDA, 678 R Siip> 410, 414 ^D.N.Y. 1988). 

297. McLouih Steel Proda. Corp. v. Thomu, 838 FJd 1317, 1321 p.a Clr. 1988). 

298. OUo Dep’t of Human Serva. y. Depaitment of Health & Human Servi- 8S2 F.2d 1228, 
1234 (Sth dr. 1988). 
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the payment process, this 'expectation' has been given the force of 
law. . . . [Plrogram Statement 5380.1 has been itself interpreted by the 
as an absidute rule.""* “These rules limit state discretion in 
this area and impose an obligation on the states not fbund in the statute 
itself.”**’*’ "[A]t oral argument, agency counsd stated categorically that 
the handbook definition is mandatory, binding Department policy, not 
simply a factor to guide the discretion of regnal administrators.”**” 
"The critical question is whether the agency action jeopardizes the rights 
and interest of the parties, for if it does, it must be subject to publio 
comment prior to taking effect.”**” “[A] legislativo rule is recognizable 
by virtue of its binding effect.”**’* 

In their words, and yet even more in their holdings, the cases exhibit 
a virtual unanimity in condwnning the use of nonlegjslBtive documents 
(other than interpretations) that are intended to bind or that do bind in 
practical terms.**** 


V. The Role of Agency DiscREnnoN 

As a gauge of whether an agency tiiould have issued a policy docu- 
ment legislatively, the courts have m^ much of the discretion reserved 
by the agency. Certidnly there is a mqjar ide for this element of the 
analysis. In many cases, however, it should not be determinative. 

In his important McLouth Sttel opinion. Judge Stepbmi Williams 
succinctly stated the test that he distilled ftom numerous D.C Cheuit 
opinions: ‘The question for purposes of § 533 is whether a statement is a 
rule of present bin^g effect; the answer depends on whether the state- 
ment constrains the agency’s discretion.”**’* The point of tha approadi 


299. Ptow» V. Dcpsnment of Justice, 704 F. Supp. 172, 276 (D.D.Ct 19S8), 938 F.2d 274 

(P.C Or. 1991). 

3aa Cabin V. Egser, 690 FJd 234, 239 (D.C Or. 1932). 

301. CoiuUe da Apeye pan loa TtabslaJona Agitealu v. DdA 731 F. Supp. 541, 545 (D.D.C. 
1990). 

302. Batteiton v. Minhall, 64S Fid 694, 708 (aC Cb. 193(9 dbotiuxe omlned). 

303. AIailcav.DcpairtinantafTniap,868F.2d441,445(p.aat. 1989). Despite lit laasnaga 
idcetitig the argument dint mi agsiiGy*a aotten la legUlatlvc wbenever ft baa tbe effect of creating nev 
dullea, PertUinr Iiut. v. UFA, 935 F.2d 1303, 1308 (PJX Cir. 1991) is not contrary to du abcvi 
cases, since the rule in questkm there wei Interpiedve, 

304. A passible exception la Friedrich v. Seotetaty of Hceltb A Huinen Serve., 894 F.2d S29 (6th 
Cit.),ctrt ifanM, 111 S. Ct. 59 (199(1)- The court leccginzed the blndliiscliarBctet of the Medicare 
national coverage determination CThe Seoietwy has choiea to seek ualfiiniilbr by lequlilng Fart B 
cairiert to ahidaby all regnlationi In the Menui]."/d. at 837), but treeled the Secntary'i detenniaa. 
lion u an interprataticn of Uh itatutoiy langoago “icaaonabla and noceuaty,'' which theielbn “c«- 
Btes no new law.” U. Cattalnly, the claaaiaeatloo as intarprethre la fairly arguable dlhir way. 

305. McLouth Steel Fioda. Corp. v. Thomas, 838 F.2d 1317, 1320 (DC. Cir. 1988). The dlscfe- 
Uon eanaidered here appears to be dhetetioa to act at variance with poalUona act forth in the dccu- 
mcnl Bt laaue. Ferhepa dlitinot it the dlicration at to nbitiim connoted when the Eleventh Oratilt 
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is that^ if the agern^ has acted tantatt/ely, and reserves discretion to re> 
consider and to revise or vary or resci^ the policy hcfoie concretdy 
applying it, then neither the agen^ nor an affected private party is 
bound, either as a legal matter or in a practical sense. On this basis, an 
agency would not err in announcing its policy through a nonlegislative 
document. 

These conclnslons must rest, however, on the assumption that, 
brfore applying the policy concretely to a private party, the agency either 
win promulgate it as a legislative rule or ^ hold its mind open to recon- 
sider the policy and to accord the affected party an opportunity to chal- 
lenge its wlsdom.304 

One difSculty is that this assumption is not made explicit in the 
cases. At bottom, however, the problem is that the assumption will be 
fhulty in particular cases. As in many of the illustrative cases mentioned 
above, the agency may well have settled firmly upon its policies, with 
every intent (rf exacting confoimi^ &om those affected. The feet tlrat the 
policy is announced in a nonlegislative document— and speahs of re- 
served discretion to act at variance with it — does not change that Intent. 
But under the D.C Circuit’s test, this tactic furnishes the agenqy with a 
convenient chance to have things both ways: to impose a practical bind- 
ing ^ect upon private parties, but also plausibly to argue to the courts 
that the informal issuance and reserved discretion prove there was no 
obligation to proceed legislatively. This strategy m^ through bureau- 
^tic hatit be pursued in the best of feith. But in reviewing the cases one 
cannot avoid suspecting that the agencies consider it easy to fool the 
couife on these points, or at least think it is worth arguing, in the fece of 
manifest reality, that their reservation of discretion means that th^ have 
not bound the complaining members of the public. 

In feet, despite any professed reservation of discretion, a nonlegisla- 
tive document as a practical matter can quite readily Impose binding 
standards or obligations npon private parties. Their discretion is con- 
strained even if the agenq^’s is not. A test more consistent with the spirit 
of the APA than one looking to the constraints on an agen:^’s discretion 


Kmaiked tbM “tiie act diat tlie proipeeUve umouncement tSicb a dhcceSonaiy ftnotlon doa not 
dqnlve ft cf Ha »I«naIiiii|; qiulity." Amoican Ttucklnz Aia'n Y. UaUed Slatei, tSB F.2d 1337. 
I34S (11th Or. 19S2), rmCd, «7 US. 354 (19S4). 

306. “[AJi ageno/a open-mlndednesi in individual proceedings can n^tltnte ibt a general 
nilemaUng UcLeuth, g38 F.M at 1323. He agenoy nuy say what it la ihHiiliig a/Mn$, 
That la a poBcy atateraent But when It kaem what it la going to do, it muit use legblatiro 
nilemaUng. 

atlng UeLoutk, the aanw Oicult In a related context spoke of a “pnauinption of cloaed-roind* 
ednsaa." Air Tranap. AsiTi of Am. v. Department of T^nap., 900 R2d 369, 380 (D.C Or. 199(8, 
Juigmmt vacated or meet. 111 S. Cl. 944 (1991). 
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would be one that consideied whether the intended or actual constninta 
on thep/fvate persons’ discretion (that is, upon their &eedoni of action) 
amount to binding them in a practical sense. If so, the redtation that 
discretion is reserved should be of no moment, and the agency’s drcum* 
vention of legislative rulemaking procedures ^ould be redressed. 

These points may be illustrated by the fishowing form of disclaimer, 
which the EFA prepared in the summer of 1991 for indudon in guid- 
ances and other nodegislative issuances; 

NOTICE: The pdides set out in this [document] are not final agency 
action, but are intended sdely as gddance. They are not intended, nor 
can they he relied upon, to create any lidsts enforceable by any party 
in litigation with the United Statea. EFA offidala may detide to follow 
the guidance provided in this [doeument] or to act at variance with tin 
guidance, based on an analyris of site^pecfific tirco ms ta n ces. The 
Agency also reserves the ri{^ to change this guidance at any time 
without public notice.^ 

It scarcely needs to be observed that tins provision is wholly one-sided. 
The substantive elements in EFA guidance documents are often couched 
in spectifi.e and foclally mandatory terms, by which affected private par- 
ties may reasonably believe themselves to be bound in one of the practical 
senses described above.^^* The quoted EFA statement preserves great 
discretion for the agency. But it yields no flexibility to affected persons, 
nor does it afford any assurance Wt th^ will have a realistic chance to 
challenge the substantive policy positions set fbrth in the document. 

The literal {^plication of the D.C. Circuit’s discretion test would 
sanction the use of nonlegislative procedures for a document endorsed 
with this diselBlTnar . And yet if the document is binding as a practical 
matteiv-because it is framed In mandatory terms or is regularly applied 
or is so structured that in context a&cted persons cannot disregard it— it 
would be quite wrong to hold that such a disclaimer excuses the failuxe 
to observe notice-and-comment requirements. 

To do so in such a case would leave the private party in the worst of 
possible worlds: The private party is bound but the agency retains flill 
freedom to act at variance with its stated position. The reservation of 
discretion affords the agency scope for unjnedictable behavior, without 
riiminigbing the pTCHpective compliance burden on the private party. Al- 
ternatively, there is little to deter the agency, de^ite its reservation of 
discretion to decide variantly, from relentlessly applying the stated posi- 
tions as though they had the frill force of law. 


307. Interview mik B. Donald EUlolt, Genenl Oounsdi and Charlci L. Elldn^ Aisodata Gen- 
oral Connsalf EFA^ in Wtfliingloat D.G. CTuly 10, 199 1>> 

30B. 
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Under the corollary to the D.C (Srooit's position—ihat the more 
discretion the agency reserves the less likely it is tiiat the role will be 
treated as legislative— the agency is rewarded for stating its rules with 
less precision and authority than might otherwise be required of it. Yet 
as a practical matter it still m^ be able to apjdy or threaten to apply the 
rule in a binding way. It is simply bad government to tolerate the notion 
that the more discretion an agenqr reserves for itself the more readi^ it 
can escape the obligation to promulgate its rules in the manner instructed 
by Congress. 

Only if the agency makes it dear that it retains an open mind on the 
anal terms of the policy should the £sct that it retains discretion validate 
its use of nonlegjdative guidance documents. If the agency mind is openi 
the afiected park’s opportunity at a later proceeding to contend for an 
alternative or modified policy, or for abandonmoit of the tentatively 
adopted on^ is the fonctional equivalent of the opportunity to comment 
in a legislative rulonaking proceeding 

Thus, an agency may issue a statement of polioy setting forth the 
standards it expects to apply in granting certain approvals. If the agency 
genuinely m a int Hi n s an open mind, so tiiat an applicant has a realistic 
chance to persuade it to adopt a difibrent position when the applicant's 
particular case is passed upon, the original policy statement had ndthei 
the intent nor the effect of imposing mandatory constraints on the appli- 
cant The agency therefore was not obliged to use legislative rulemaking 
procedures to issue it“’ 

Similarly, if an agency administering a vague statute sets forth a 
guidance as to the kinds of behavior it will take enforcement action 
against, but persons guil^ of that bdiavior have a real opportunity when 
proceeded against to persuade the agency that that behavior should not 
be deemed culpable, then the guidance may be issued without observing 
legislative rulemaking procedure, as it has neither the intent nor the ef- 
fect of foredosing the private party. 


309. “When the ejeiKV etelei thet hi labiefuent ptoceedlnif It will thoraughly csiaidor not 
only the policy ‘s appUcahUlUr to tho fecti oTa given cue hut also the ttiuierlybig velidily oT the polley 
itsdf, then die eyenoy intends to tieat the order [which in FFC parlanoe can he a rule] a a ganeral 
satementor policy [wiUiin the etetnplloa oTAFA { 5S3(bXt^.* PeoiSc Ou ft Eke. CO. v. Padenil 
Power Comm’e, SOS P.M 33, 39 (D-C Or. 197^ 

To be tiealod ae haidns an open mind, It ahould not he enough that tha agency penults iBhcted 
persons to aedt walveit or exceptions finin the slated position. In Texaco, Ino. v. Pederal Power 
Commki, 411 F.M 740 (3d Or. 196^ the Conmilsdofl "elected to proceed in this cue by making a 
general ndcp" ht at 743 (footnote omitted). Tlia court hdd that Texaco wee "iuumed by being foeed 
with such a gcjient rule which it must overeome in sny ad hoo waiver pioceedlng .... In Sling a 
wilver application, an opomtor is entitled to he confronted only with mica adopled in the proccdhnit 
manner prasonbed by Congteaa” Id. at 746 (footnote omitt^ 
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But if the outcome of the later proceeding is a foregone conclusion 
because the earlier policy statement or guidance was to be mechanically 
applied, there clearly has been an intent or an effect making it binding on 
the private parties as a practical matter> and legislative rulem a ki n g 
should have been used.*" 

The announced petition might be mechanically applied because the 
agency decisionmakers intended all along to apply it that way. But it 
also might be mechanically qiplied because staff or administrative law 
judges or cooperating state offidals fdt obliged to follow strictly the doc- 
ument that came ficom headquarters, even if the agency heads had not 
intended that those offidals be obliged to follow it Thus the agency 
would be well adviaed to establish a system to prevent the inadv»tent 
doting of minds it intends be kept open. Elements of such a system for 
assuring that polities are tentative are proposed in Fart VII of this 
Article. 

If the agency genuinely has put its document forth on a tentative 
basis and with an open mind, it should willingly implement the disdpli- 
nary measures needed to assure that its intent is effectuated. But when 
an agency in practice does not provide realistic opportunttiea to challenge 
its purportedly toitative polities, or conceals the availability of such op- 
portunities, or issues documents in a way that leaves ambivalence or con- 
fhsiott about their legal effect, its tialm to exemption from the APA’s 
rulemaking requirements is to that extent vitiated. An agency should not 
be suffered to come into court and plead, as agenties so often have done, 
that the uncertainties with vtidch it has surrounded the document estab- 
lish its tentative effect and thereby excuse the faflure to obey the 
rulemaking commands of the AFA. 

VL Administration op PouaBS bt Agency Staff 
AND BY the States 

Two ihrther circumstances must be taken into account where agen- 
cies have issued nontegislative policy documents. 

A. AdminUtration of Nonlegislative Policy Documents by Agency Staff 

General knowledge of normal bureaucratic btiiavior permits us to 
postulate a batio general proposition about how nonlegislative guidance 
documents are administered by the agenties* own stafik, especially in the 

310. "Hwl pedtloiiec Kiloiuly Bttidced the maoniiis dt tin PoVey Statement, end had ERA 
reeponded merely by eaylni; In effect, That la no longer open to dleouielan. We tenlved It in dm 
Policy statement,’ then the ageacy’c conduct would belle its characterization of Uta Policy State, 
ment." Panhandle Fcoducect & Reyelty Owneia Aaa’n v. Economic Regulatmy Admin., 822 F.2d 
IKH, 1110 CD.a Or. 1987). 
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field: Staflf membera acting upon matters to which the B iiMannw docu- 
ments pertain will routinely and indeed automatically apply those docu- 
ments, rather than conudeiing thdr policy afiiesh before deciding 
whether to apply them. Stafibcs generally will not fed firee to question 
the stated policies, and will not in practice do sa 

Staff members, including the most conscientious, have every incen- 
tive to act in this fashion. To accq>t the agency guidance as concludve is 
the quick and dnq>le thing to do, and leaves staff members relatively 
invulnerable to criticism. By contrast, to treat the document as tentative, 
and therefore as subject to reconsideration upon the request of aflbcted 
parties, would demand more time and effort, and would expose staff 
members to disapproval for departing from established positions. And 
treating the matter as a settled part of the operational routine is more 
comfortable for Staff members than having to consider tiie policy anew 
each time it is to be apt^ied. 

Circumstances of course vary in our complicated government. Some 
nonlegislative polfey documents may be framed in general language that 
is not capable of regularized application, and some may make it dear 
that the guidance is tentative only. But otherwise, I suspect that the 
above observations hold true in the great mqiority of cases. And I sus- 
pect that they hold true whether or not the agency’** intended its docu- 
ment to bind the staff.’*’ Indeed, although the agency may protest 
otherwise^ it can ofted be quite dear that its nonlegislative document was 
intended to control the staff's basis for dedsion.’*’ But even if the docu- 
ment was intended merely to guide, the tendencies mentioned are likely 


JU. Although judidal opinioiu ciutomnUy ohsern the poEte Setloa of dcelhg with e nile aa 
though it bed h<«, inned by “the Sboretety" ot "the Admlnletntor" or "the Oaiiiniieloii,” in reel- 
(m sboira by numerous examples In Part III above) nonte^sbtive <Ioettments often— aod I would 
think usuelly— oDsnate from oIBcIsIs below the level of tbs sieney heads. Tb atiaounee p^des 
noiikgWellydy, thou offlclali do not ordlniuily need e delegation of eothority boa tho asenoy 
beads, as thsy would if tlie polkiss were to be Issued l^iilativdy. But there li no reason to 
Mat nonla^stlve stateaenis iseued by leaser officials are andisd to subordinates any less randorly 
than are nonisgislative isiuanoes from tbs tap, ^ 

312. The Adrainlttratlve ConOnncde mileniBking manual dtatlngtilihea among documenta that 
QD InteM or effiel) Und 1) lowenlevd ataS; 2> memben of the public aod 3) the agenoy ilaelf, and 
aecimtely adds; “Any foun oTblndhtg oShot wBl lake an asan^ proDOunoenent cat of the poEcw 
ytement axanptloa hecnua pollqf autements ate te have pio^acliva aad not immeiUate cShct” 
OpHra or THH Chairman, AnutNumTivii CoNraRiNCE or tub U)«tbd Statsi, A Ouidb 
TO Ftoebal Aosncy Ruumakino 65 (2d ed. 1991), 

513. Ste^ eg,, Morton v. Rub^ 415 U.S. 199, 233-35 (1974) (BIA>. Ue v. Kemo. 731 R Sum. 
n' v*^ioRa?m^ CHUDh TabbLakee, Ltd. v. United States, 715 F. Supp. 726^ 728-39 
(RO. Va, 1988) (UJ. Atmy Cbips oTEngineaM), affti wRAoul ep., 885 F.2d 866 (4th Of, 1989h 

Darwlndd, 119 D^y Waah. L. Rep. 289, 294 (U.S. a. Veterana App. Dea 27, 199® (itLdng 
agB^ argUDUt that the protdaion’i placement In a "procednial manual for the tin of Said penon. 
nel prevented it firom being a "lubitaatKe rule”); Enmpla A-IO, w/w teat accompanying noiei 
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to harden it into a rigidly applied rulft with the eflfect of binding private 
parties.’” 

B. Administration i^f Nonl^lslatlve Polity Documents by the States 

The ways federal and state administrative acdons interplay are 
many, and the span of fields that their interplsy touches is broad. It 
reaches housing, sodal secnrity, educatioa, enWonmental protection, 
conservation, medicare, transfer programs like food stamps and unem- 
ployment compensation, and a myriad of others. The role played by fed- 
eral guidance documents in so cluttered an arena cannot be 
comprdienavdy dealt vnth here.’” 


I3<-47 (USDA imiectlon muiiwls); Ewapk B-t, lupra t«it Koompaiiyins nota ltOS7 ^ISHA. 
Iiispccttoa muiuftlt), 

S14. ThtipoksiinuilawhomlwudirecteaSyEFAttstecItliUfhenaieainuiAarafcliciiiii. 
stancea la wblcb BPA*i itaff peroUt wittei* aiay depart from suldaaee doeumenla. The pennit 
pttlteis mey not dhteganl a« iiiMaiiee, but aiiar deem aa oieeptioa appmptlMe Where Uie goidance 
maka no aenae in i {Jven appBcation, where ita tppUoabiUW i> doUbtltal, or where the gnidanoe b 
eaat in flexibb tenaa aueh that die permit writer meat decide what a concept (lilre 'S»at avelliUa 
control technology”) nuana in a given a»BeadDn. But the permit writer ceimot change basic pot- 
ioy, ibr example, by allowing uxe of a leixer technology in plaee of the ^Tieat” on a nont e c hnic a l 
ground such aa saving joba Nor cut the permit writer ignore a malhodology mandated by a gi^ 
danGCiSUOIi as nae of the ”tap.dowa” method ibr detennlalng beat available control technology. Stt 
nifn notes 212-1< end teeomptnying text Where the guidmes is cast in diredive languege, the 
atair win (btlow It frdthAilly. Then b, however, some SsxUdliW in moat EFA giddaneea. The 
epohceimin noted thet many EVA draft pemdta are aubject to public ceinnient, which aui^lbs an 

oppominlty ibr ebnllenge to cdevinc graces and iSbtda a procedure ntnctfomiUy aimibr to the 

noticomnd^Douiicnt procedure of AVA S 333. Telepboiie interview with Walter Mugdan, Deputy 
EeglanalCaunad.Ile^nII.EVA(Ang. 14,1991). MafUngintheGPAmanaibEbrpennltwrilen 
requires them to treat guidaiiBC dooumanb aa tontalive or to mrintaiu a willingness to reconsider the 
policies if challenged. Tebphone interview with CliadeaL.EIIdiii,Aaiooiate General Counsel, EVA 

(^Iav.2S, 1991). 

The EVA’s Judicial OiScer, who hears appcab iu the Admluhtratoi’a atead, has oecaaionally 
r^eeted or departed from the agenda galdaacea. Jif. Anexampbh/nm HoeohatCelaaegeCorp., 
RCRA Appeal Nb. S7-13 (1939). The JudldBl Officer held that the guldaaca doGumento wen not 
mandatory and that the BFA regional office muat Jnediy ha aetian oa tb own meilta. 

313. The moat aIgniScant pattern of interaction iirvolvec frdenl agenoy iatlatenca npon obier- 
vaneaof die nonbglilatlvo document at a condition of channeOing money to the alatca, or through 
the statee to private portba, Slw Ohio Dept of Human Serve, v. Department of Health A 
Human Setvt., 861 F.2d 122S (6th Clt. 1980; Cibtb v. Egger, 690 Fid 234, 233-36 (D.C. Or. 
1982) ("Unemployment inturence in thb nation U n Joint fidentatata raspontibiliW. . ■ . The De- 
partmant of Labor bifonnt ateb egenoies of the minimum federal lequirementt they meat meet to 
remain eertiSed primarily by iaauing Unemployment Jnearanca Program Letleta.”); Battertoa v. 
Marshall, 648 F.2d 694 (D.C Or. 1930); Food Stamp Program Policy Memo SM,HVD fasmma, 
haued hy Thomai O'Connor, DItecloc, Vrogiam Development Division Feb. ^ 199<0; Exampb D- 
7, supra text acectnpanying notee 239-68 (guamnteed atudent ban program); uu aba Levesque v. 
Block, 723 F.2d 173 (Ut Qr. 19B3); Tyler v. Department of Labor, 732 F. Supp. 32 (D. MA 1990); 
note 366. 

Fletcher Y.BouabgAulh. ofLoaiavilb,491F.2d793(6thCir.),Mcaf«fm6iieRi. Department 
of Houa. A Uiban Dev. v. Pletdier, 419 U.S. 812 (1974), otfeia a sample of thb Interaction: 
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But a brief look at one document strikingly Illustrates the way in 
which nonl^islative federal guidelines can be translated into commands 
to the states and then into commands by the states to private parties. 

That document is a typewritten set of guMelinea issued by a regional 
office of the I%h and Wildlife Service (FWS), which administers the En- 
dangered Species Act’’* The giuddines”’ aim at protecting the north- 
ern spotted owl by restricting the cutting of timber in the vidnity of its 
halntat”* This species of owl. which is found only in Washington, Ore- 
gon, and CaUfomia, was listed as a “threatened species” effisctive July 23, 
1990,’” and the Ouidelines were announced that month by FWS's re- 
gnal office in Portland, Oregon. 

Under the Act, a species is “endangered” when it Is “in danger of 
extinotian throughout all or a significant portion of its range,””* and is 
“threatened” when it is “likely to become an endangered sp^es wi&ln 
the foreseeable future.”’” It is unlawfhl to “take” any creature listed as 

HOD Unia that lu Cbeunrmentr «iigge(ted that Iccal hnuinf agenola comldw 

Implanenanj > imt nags tcluaw. For i» to tbit wsumcnt as a Kaacn for not 
revieymg BAL'a [HovaliiiAiiUiorily of Loiilavillc'sjieBt range fbnnnla would ba to bSnd 
oundveatotheradltleaorco^emtivefedmlianiiatldacase. Tbo record is dear tbattj^ 
tde reason for KAL’i Impleiiiailadoa oTItUD Orci^ No, 7463.12 was tile desire tO 
confatmtaHOS'iwlalias, tIUD’sdei!rainayiiatbtvetakenllwronnafarormidrequii» 
meat .... Bot it look ibe form of a demand tbroiigh BUD'S eontrob owr HAL'S Ibdsnd 
foodlng, . , . 

■ ■ . [Qt is dear that HUDb ledoiis made CSreuIar Mo. 746S.12 a matter of Ibdend 
policy, not federal auggeition. 

/d at 759. 

Other sigidSeaiit categodea of ibderal.a1ate hiteractifln In which federal nonlegiiiatlve doeu. 
meats play a rida ludude thoK when Snaitdel ceidhioiia are not eentnl to the hnu arising under 
the atate’t idministeuien of the ibderel iteteloiy program, e-g, Baample B-tO, lupnr lent eecompe- 
nylng notes 203-11 (Kcntneky state Implementatlen plin under Clean Air Act)^ Bnunple B-11, 
nipra lent eeeompiuiybisuotca 2I22S (tiate.gmiited pemdu to be Inndtdnted by BTA If state lldla 
to use "topslown'’ method of determining best avaUdde conirel leebnology); those in whioh Ibdenl 
liabilities ere placed upon the slate es an actor or upon the teleyant state oSldali In thdr personnl 
eapaoI(iea.m dlaeussioa ofthereatrietioiu on barveeting of timber neerheldlatfornorthem spotted 
owls, /)|/ha teat accompanying notes 316-47| and those in which the states adopt the federal guldenes 
into thdr own law, ax AfTn teat accompanying nctee 316-47. 

3I& Endangered Spadee Aot of 1573, es amended, 16 U.aC. {} 1331-1344 (1963), 

317. tJ.S. Fieh and umdllth Serried Reglea 1, Bmeedetea leedlng to Endangered Spedea Act 
CompSanoe for the Northern Spotted Owl (Tuly 199(0 {berdnaller OuMeSnea]. 

318. The statute proddes spedSeilly that "scclkm 353 ofUtlc 3 (relating to nilemeklng proce- 
duiea), shall apply to any regnlulen promulgated to carry out the purposes of this [Act],'* wllh two 
eaceptiona requiring mon daborate nottce-Bnd.comment piucednres tor certain actions, Inoluding 
the listing of a apedei la eedaagered or threatened. 16 U.ac. { 1333(b}(4K6) (1988). The OuHe- 
Snea were laaned withont observing these procedurei . 

319. 30CF.It.817.11(1991). 

32a 16 U.S.C g 1332(6). 

321. /d g 1332^. 
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an endangered species.™ In a bold application of the anthorWng stat- 
ute,™ the Dqjsrtment of the Interior has pnndded by regulation that all 
prohibitions pertaiiiing to endangered species shall apply to all 
threatened species.™ Thus, “talcm^ a threatened species like the spot- 
ted owl is sutject to the same sanctions as is taking an endangered spe- 
cies. These include civil penalties, criminal fines and imprisonment, and 
federal and citizen suits for injunctive refief.™ The list^g of the north- 
em spotted owl as a threatened spedes immediately placed logging com- 
panies, acting in the normal course of th«r business on private lands, at 
risk of prosecution for injury to an owl or to its habitat 

The extent to which unintentional injury to a bird or disturbance of 
haintat amounts to a “takmg” is highly undjear.™ The term “takef’ in- 
cludes "harm,”™ which is defined by regulation to “incite significant 
habitat mnrtiflpation or degradation where it actually Idlls or injures 
wildlife by Bi gnifinaTitly impairing essential behatdoral patterns. Including 
breeding, feeding or sheltering."”* In the absence of designation of a 
“critical habitat" pursuant to an elaborate statutory procedure,™ no 
other statutory or regulatory provision eacpressly prohibits habitat modi- 
fication. Modification that results in impairment of essential behavior 


311. u. i . ..... 

323. ‘■The SunUiy may by tepilalion prohibit ■with mp«t to any thiwteiicd >pe<sht my aet 
probibitad aralet aeoUoB 153S(^1) ofthialiUe,i«tIieoaa«ofaahot trfldlUb 

324. SO CRK. ( 1731 (1»1). Thera are aoma axceptiont wUdi aia not parthwntheic. BM U, 

} 1731(o)C3). 

323. 161J3.&5 1540(a),(b),MW-W- . -- ■ 

326. Til * n «*^***^>«** ^ **iii^ental nto.** wfaich Uwy describe u • tucr(«iaewMO 

by (ha Endanjeted Spedea Aot) that occiua faeMMitelly to oUmwiae la'apfiil aodvitiae. An obviona 
anmplo of inoidantai take wooM bo wiknowtoily cutting a We wbioh canbdncd an owl nrtwith 
Bggioiyoung.'* a<ilddinei,Jiv«aote317,nti Tbiaaboiild bo read with the regulnloiydeaidlion 

ihnt "ninoldental taking meaaa any taJdng olherwiaa ptoUbUed, if aubh taking ia Ineidenlal to, and 

not tha poipoae of, the carrying out of an olherwire hwBil ■edvity." SO CF.R. 1 173 
Although tha atatuin ptovidea Ibr a peradl to eienipt taldiig Uut b "inBidantal ta and not tha 

puipeaeo^ tha carrying cot of an otherwise lawflilaotlvhy,’* 1617.3.0$ 1539(^1)^1, Ihet pic^ 

dun b slow and oumbetaoino, entaiUng aubnibsloa of a brgoniaa conaetvaltai plan ; « a 

such peimibhnve been sought or granted. Here, Bmbor operators were MnSwmed with Imni eii fal e 

Jeopardy ftom the moment the spotted owl was designated as threalened. Where there b no pewit, 

the Ouidellnai treat any Inddenlal takeoftheowlaa ptohibiled actitiity ualea the resliictloni on 
cutting within the stated areas around owl nests and aedvity centaa have beau obaatved. Ouido- 
lines, sa/n ante 317, at 9-11. The dooument atatea that apeofflo bfonaation about weS-atwned 
na>i. miiM ha to Inadfb an eiceotian to tha gidileUina, but provides no procedoto Ibr 


doing aa Id. et lU. , 

327. "Tha term 'takrfmeaaa to harass. haiM, pursue, hunt, ihoot, wound, kill, Uaft capture, or 
collect, or to attempt to engage In any such conduct” 16 U.S.a J 1332(19). 

328. SO CF.K. S 17.3. . , „ 

329. is ttS.C s 1533W(3)(A). Such t designation fat the nonfaero ipotted owl, which w<^ 

not ooiwr any ^vate bade, bln the piopoialetogo. g««Ml?f U.S. Hah A WildMi Servieo, 

Rogkm I. Newa Rdeoaa Revfad JVbrtieffl Spotted OW CrilSealBiMat Pn^otaKfdl MOlKm Atm 
Annomad 6y lUk mi mUm W’l) Dww>nal>er News Meare]. 
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patterns that could lead to extlnotion may be treated as “harm,” even if 
the extinction might not occur for several decades.^’° Beyond that, one 
cannot confidently state the extent to which the prohibition of “take” 
may require maintenance of halntat necmsaiy for essential behavioral 
patterns. The owl Chiidelhies bear upon this uncertain area. 

The Guidelines were intended, at least in part, to advise timber op- 
erators about what they could safel^ do.”‘ The document can be viewed 
in this aspect as a safe harbor rule.^^ But it also ^scloses an intent to 
bind affected parties by authoritativdy defining the oSbn8e^3_t]]at 1$, 
not only to set safe harbor limits but to treat persons as in violation of the 
Endangered Species Act if they go beyond those limits.®®^ Thus, to be 
safe firom prosecution, operators most refrain from cutting timber, 
around each owl nest site or activity center, in an area which may be as 
large as 3,960 acres.*®* 


330. FaliU Y. Hawaii Dep’t of Land h Natural Rooutcei, d49 F. Supp. 1070 (D. Haw. 1950, 
aJTd. 852 F.2d 1106 ©th Or. 1988). 

331. Tdephnne Intaniaw will) Riaun D. Fetenan, neM Supatvlier, Rah and WSdIlft Snviee 
na1ianc«n«at Field OBca, Poctland, Oregon (Aug. t, 1991). TSa Ouidallnea itatn “If a paiaon 
engaged in timl»r Iiarvett can demomtiate tinl these guldeUnca wen followed, lha Sovlco doa not 
intend to leek pmseentlon In the unlikdy event that Inddental taka occuta in apita of Implementing 
the gulddbm" Onldellnes, supra note 317, at 9. 

333. Saa supra tent aoeompaaijrlng note 163 (dlacuialng poasIblUty of employing a lafo-haibor 
poUqr). 

33X Ssa supra tat acoompanying notes 161.0 (tSscusiing possibility that the agsecy Intends 
snthoiltalivdy to deSna the ofihnsa). 

334. “The Service ^vss notlw that any Ineldental lain cf northern spotted owls that resuKa Dom 
aoUdties canled out In a manner incoanstent with the guldeHnes fond not authorized under the 
pcovtsioas of Seetlott 7 or Section 10 of the Act) wltt he subject to Invoatlgsdon by the Sendee 
punuat to Section 9 of the Act.” auidellneA supm note 317, at 9. 

The Onldellnes at several points use Isngnage suggesting that they «» tentative (e.g, “them 
Interim guidelines," Id) or coiutitute nurdf guidance mtber then strict mla (e.g, “The Service 
oSbn On following geneiat guidance to address ‘ineidentti' take of northein spotted owli that may 
occur inddentally to timber harveet or related acdvidei,” Id), Whether intended to he Undng or 
not the Giddelinei neveithelets have had binding pnoticnl elfeet, in that the aSboted steles and 
private opeiatoit have had to act upon the Kssonablo belief that the Ouidrilna miss must ba oh. 
served At supra tent accompanying notes 79 JSj sta also Itrfia notm 337-46 and accompanyhg tat 
(describing the praetloal blndliig natun of a Fish end Wildlife Servlcs August 1991 news reletuo). 
The Ouidelina* raonUon that Individual iltnatlona wOl bo considcied tehitet, not to ohanglng thdr 
policy, but to Juatiftdng “an ezeepdon to these Guidelines." Guidelines, supra note 317, at 9. 

333. OuidoUnea, supra nota 317, at 10-11. Spedlictlly, the rules all for 1) oonducdng owl 
surveys In aoeordtnce with FWS protooob; 10 awning harat that results in less Ihan 70 aoies of 
“the best available suitable owl habitat" eneompaailng the neat site and/or activity center of a pair of 
spotted owb; 3) avoiding harvest that results In less than 500 acres of ‘Suitable habitat" within a 0.1 
mile radius (IdXX) seres) of a neat she and/or activity cent«i and <0 avoiding harvest that lesulu In 
less than a 40% coverage by “lultabla owl habital" within a elide ceattied on the nest or amhlty 
center, having a indlun appropriate tor lU gsographlol “proylnoe." In Waibingloii, Ihn radllia for 
the cnymple Feninsula la 2.2 miles, which amounli to 9,900 acres, 40% of which Is 3,960 oorcsi for 
the Casadee, the ladlue Is 1.8 mlba, amounting to 6,600 sores, 40% of wHoh U 2,640 nores. For 
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These rales hsve exdted great controversy and Utter outcry about 
the loss of jobs and productive opportunities. Part of this has resulted 
from application of the Guidelines to logging on federal lands.^ But 
complaint has focused as weU upon the limits the Guidelines have placed 
upon logging on private ^kdAs, partimlaffy through administration (if the 
Guidtlines limits by tha states. 

The State of Washington has adopted the Giddehnes standards, sub- 
stantially whole, into the administration of its state tbrest pracdces 
laws.^^^ This has resulted in a state requirement that the Guidelines lim- 
its be adhered to as a condition of recUving a state permit to cut timber, 
even on one’s own land.^^' Washington has enforced the Guidelines 


pioviaces in Or^on and Californiat the 409h areas protected against log^ni ate dthei IpOOO ot 
13 ^ aeres la extcqt M, 

336. With Kgaxd to the closely related actioa of propoilog deslfoation of a cdticBl liahltat for 
the apot^ owh mostly oa foderal Indai 

tr^ber industcy lud labor offidala ixnmedlatdy accused the agency of bebg too generous 
to the owl at the expense of loggen. Anecicaa Forest Resooicei AUleace director Mark 
Rm saU more than 130,000 vn^ceia would lose didr Jobe because of the goverament*! 
acttoiv wbl^ he descnfa^ ai a *^tasd lockup eqiidvaleut [to the dza} of bAasaehttsett^ 
Vennont and Consttsdcut eomhuKd.** 

Maxgaret E Kib. Otrb I Tbnbv 0, Ka-Fl J.. May 4. 1991. at 1036, 1059 (ahentlon In 
jtf also btogaxct E Kiiz, Jobs a Owk, Nat% Nov. 30» 199U at 2913. 

337. She Forest PiacUcea Act, Wash. Rev. Code Ann. 76.09*76,09333 (West Supp. 1992). 
Harvesdng on lands known to contain a pale ot the nest or breeding grounds of ei^ threatened or 
endangned q)e^ is olasufied as n *‘Clatt tv • qwdaT foreit ^asUc^ for wld^ apecU i^iplicatlon 
and pennit rcqtdcements must bo obsmed. VfASH. Aomin. Code fi 222>idO30(l)Cb)(0 (1989). 

The examples herdn win be oonSned to WasUngton, bat the dtuadoabibnUBr Is Chfllbnda. 
Oregon requites no pondt for the hervesdng of timber as sudi. Tlw tequinments of the fodccal 
Gulddinei, of course, apply dlcectlsr to thnbet operaton there, ei they do bt Wasldiigton and CtdU 
fomla where, additionally, conplhm with the Ouldehiu^ reqaicanents is a condition of recehring 
state forest practfoea permits for hanrestlag timber. 3Ste CAt. Penal Code f 6S3p (West 198Q 
CThe vialatloa of any foderal regulations adopted paranant to die [EiidBagered Spedea Ad] shall 
also be deemed a violatioa of tills leetioa and shall be pnaeouted by Ihd ajqN'opriate state or local 

oEBoiaU.**)- 

338. *‘Based on listing ofthe northern apotnd owl as ■ federal threatened spedes and the [Owl 
Ouldelnes] provided by the USPAWS* tiie 1>NR [D^eftment ot Hatural Resoureei] has deters 
mined that the foUowiag actions and conditioning entexia on forest piactiesa sre necesiaiy to pre* 
vent material damage to this public reaowce.” Memo r andum feom Arden Olson, Diririon Manager, 
Forest R^olation and AsriNanoe Dlvhion, WasUngton State Department of Natural Reiouicea, to 
Regional Manages, CM jlfoino #1— dhterfm (^reUnfJivcciiurefJbrtPA Cosdttionlng to frotset 
JVbrrAam Itpottsd CM 1 (Aug. 37, i99Q) (on file with author). Bor passing upon proposed foxaat 
practice actlvltiss (such as cutting trees), the doctunent provltM criteria that are very similar to. and 
in Important rejects substantial^ IdMtical to, tiiose of the CoMeUncs. Toe eaamplet 

NO HARVEST WILL B6 ALLOWED WTIKIN THIS CIRCLB (having « ndius of 2.2 
or 1.8 mUes, as preaotibBd by tite Guideancs] THAT RESULTS IN USS THAN 40% 

COVERAGE BY SUITABLE OWL HABITAD 3972 ACRES ON THE OLYMne PE 

NINSULA.3523 ACRSSINTHBCASCADES. Iftfae amount ofiuitaNe habitat within 
this drde fa lea than die indicated minimum acrea^ no harvest of niUabie habitat will bo 
pennitted. 

Id. at 4*5. ^mllar provisicRi is made for protcoti(»i of 70 acres of the best hiNtat, and of 500 acres 
within a radius of 0.7 miles. Id. at 9. 
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limits by means of stop-work orders and permit denials. The following 
are two examples. 

In December, 1990, the Department of Natural Resources ordered 
Wind River Loggtag to "STOP ALL WORK” connected with the vlda- 
tion described in the order, and more spedficaUy ordered: 

EFFECUVB IMMEDIATELY CEASE ALL TIMBER FAIXINO 
ON THOSE PORTIONS OF THE APPUCATION WITHIN OWL 
HABITAT, AS INDICATED ON THE ATTACHED MAP. NO 
FUTURE TIMBER FAIXINO WILL BE ALLOWED UNTIL AP- 
PROPRIATE SPOTTED OWL SURVEY INFORMATION IS AN- 
ALYZED AND ACCEPTED BY THE WASHINGTON 
DEPARTM ENT O F WILDLIFE AS PROOF OF THE ABSENCE 
OF NORHIHERN [sic] SPOTTED OWLS IN THIS 
LOCATION.’" 

The explanation, after paraphrasing federal definitions of "take” and 
“harm," stated, in terms reflecting the Guidelines: “THIS OPERA- 
TION IS WranN (1.8) MILES OF A KNOWN SPOTTED OWL 
NEST OR BREEDING PAIR AND WILL REDUCE AVAILABLE 
SUITABIE HABITAT BELOW THE LEVEL NECESSARY FOR 
THE SURVIVAL OF THE PAIR”’« 

A permit denial involved Betty F. Orem, whose timbetland abutting 
the Olymplo National Forest had been elassifled as a tree farm. 

In May and June of 1989, while carrying out cleareuttlng operations in 
the neighboring National Forest, the Forest Service burned and other- 
wise damaged a number of Mrs. Oran’s trees. In canadeiing her sub- 
sequent eompensailoa claim, the Forest Service addsed Mrs. Orem 
that she bad a duty to mitigate the damage by harvest^ and selling 
the damaged trees fm ihdr salvage value. When she sought approval 
to conduct salvage operations and otherwise to maln^ the value of 
her timber stand by routine tUnninj^ however, Mrs. Orem’s applica- 
tion was ddayed and then substantially denied due to the presence of a 


loniB coamn n uwi Mono a succwsor <2ooqmealt Memoranduia ftom Art Sleajmi» 
Supervisor, Wuhington State Sqgartouat of Matuad Rcmiumi; to XegianBl Masagen, Owt Mum 
*3~lnlaim Pollg/ mi Pnaiitnsjbr PnttcUKg lh$ Narthmi ^Ui Owl (Mar. 3, 199 1), contaliu 
passages that streia the hdr^eat regulatoiy nde of the itat^ O. at 1 (“Addltloiial spotted owl 
protection lequltementi WKj bo attabllilied or Imposed u a natter of federal law, over wbbb tba 
DNR bea no regulatory aHtliotity.‘')k aad tbs Seaible nature of the revleed rules, « (TTheso sie 
gpldellnei only and may be adlniled on a caaebyKase baali baaed on skeepedilo falbnautlen and 
conaultatloo . . . ."). bi soma nspcoti, It has meat the tulei In lesa lavardy mandatory lema; for 
e iampl ^ the piavislon oorreeponding to that guoled In the hat paragraph new leadai “HARVEST 
WnHlN THIS CTROUB RESDLTINO IN LESS THAN dO PERCSNT COVERAOE BY SIHT- 
ABLE OWL HABITAT (3,972 ACRES ON THE OLYMPIC PBNINSOLA AND 2,323 Ar BPg 
ELSEWHERE), MAY HAVE A PROBABLE HQNIFICANT ADVERSE IMPACT TO THE 
OWIS." Id. at 3. But it has retained the basis Mructure from the Ouidellna. Sa U, at 3-4. 

339, Forest Pruotloes Order/Nottce from the Washington State Department of Netiiral Rc- 
soureea to Wind Rivet Logging Company (Dee. H 1990) (on Hie with author). 

340. Id. 
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spotted owl in the Olym^ Nationil Fotest, about half a mile from her 
property.*** 

The FWS in August 1991 "praised the bctaporation into state for- 
est practices review processes of Federal gidddines on. avoidance of ‘inci- 
dental taking’ of spotted owls on private lands by California and 
Washington.’**** But thto actioa by the states can hardly be viewed as 
voluntary. They and thdr relevant onployees were placed under a plain 
threat by the federal agency. States and thdr oflbers, wnployees, agenta, 
departments and instrumentalities are "persons" within foe Endangered 
Spedes Act’s deflnidon,*** and therefore M within the Act’s prohibition 
of "takd’ by “any person.’**** Their approval of timber harvesting activi- 
ties that resulted in “takd* under the Quiddlnes could render them liable 
on a complicity theory: 

Tiniber hacveat on State and private lands may leaolt in the inddental 
take of northern spotted owls. Because the States aufoorize private 
timber harvest, th^ may he party to uk« on private landi, as wdl as 
on State lands. In foe fosence of an inddental take permit, this take 
would be a riolarion of the ESA*** 

To avoid Hability, the states have had to assure that fodr review and 

A .e _ X. J dv'Wm A 


In this way, foe federal agency has b practical effect hound the 
states to follow foe Gdddbes. Further, it has conscripted the states as 
its regulatory agents, to force the nonlegislativdy promulgated Gmde- 
Ibes upon private parties.*** 

In October 1991 foe Rsh and Wildlife Service resctaded tim Guide- 
Ibes, and stated that it "will bvestigate foe need for a regulatioa’’*** 


341. CompliiatatS, Sweet Howe Chapter of COBunsiiitieiibrtOrertOKgoav. Turner, No. 

91-UlS (D.D.C Hied Aug. 3D, 1991}. 

343. Newt Udease, sufiv note 329, at 3. 

343, 16 OACS 1532(13} (1988}. 

344. /iL g 133S0))(1). 

343. OuMellnci, mjiiv note 317, at 13 (em]4iaiU added). 

346. Aa vaa contemporaneoaily reported: 

Aacnoy' oflMala aald the gutdeHnes were alwnya meant to he alxicfty volontary, but Stian 
Beyle, Waahlngtoa atate commiidonei of pui^ landa, aald Wednetdiy sudi a eldm wai 
"iiuand' and otMab la all three atatci had used the goidel ln ct to deiign theli own oM. 
proteedon plana.... Bo^ aald that even If the gnHeJlnes were meant to ho volunlaiy or 
ndviiDty, Fiah and Wildlifh Semico offldala had made it deal hia oSlee would be hdd 
legally naponslbla if It didn't lahe itepi lo guard againat lha inddmtal “tahing” w killing 
ofowle. “Eveeyonefdt they had agunto theirheadw"Boylaiaid. 11001 landownera, 
indudhig ray offioo, had attuoied lha guidelliui had the et^ of law." 

Lea Kuncntlial, dgemiy JtaacSidf Owt Oaldlc/lhar, ma OnsooNIAK, Oet. 17, 1991, at Bl. 

347. Memotandum from H. Dale HaS, Aadatant Kerional Dltaclor, U.S. Flih and WDdlife Se^ 
vice, Xeghsn 1, to Field Superviaon(Oat. 2, 1991}. Uii body of thladotaunenl. hi Ita antitaty. rcadw 
“The Xiily 1990 document tided *Ftoceduiei Leadlag to Bndangoiad Spedea Act CompHance fhr the 
Noitheni Spotted Owl,’ la hereby readnded. We will inveadgate the need foe a regulation.” li. 
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VH Recommendations 

Again, our concern U with, substantive agency pronouncements that 
lit the AFA’s broad definition of and that as a practical matter 

are binding because they either are intended to bind or are given that 
effect. As demonstrated,^ any such pronouncement (other than one 
that interprets specific statutory or regnlatoiy language) must be promul- 
gated in accordance with the procedures required by the AFA for legisla- 
tive rulemaking.^ 

Described above,^’' however, are numerous examples of such policy 
documaits that were not issued legislatively but that should have been so 
issued because as a practical matter they were binding.’^* 

In such cases, affected persons and the public generally will not have 
been accorded a regularized notice of the agencies’ actions or an assured 
opportunity to participate in their development. Citizens or lawyers in 
Focatdlo, or even in Washington, sometimes do not have ready access to 
the guidances or manuak that agencies are using to bind them. And 
when thqr do, th^ can be conflised about the legal import of documents 
like these, and ihistrated at their inability to escape the practical obliga- 
tions or standards the documents impose. Often, in order to win a 
needed approval, they must sccq>t the conditions demanded by the non- 
legislative rule, and thereby as a practical matter surrender the opportu- 
nity to obtm court review of the offending conditions. The agencies, for 
thdr part, might not have issued these pronouncements so freely if legis- 
lative rulemaking procedures had had to be followed. 

To induce agency observance of proper rulemaking procedures, it is 
not efficient to rely upon judidal review, which is uncertain and spas- 
modic and at best a bdated curative. It would seem much more produc- 
tive to set fbrth for the agencies a dear and comprehensive statement of 
the precepts they should obey. 

Agencies have available to them two courses of procedural action by 
which to banish the vexing problems described in this Artide. They may 
issue their new poUdes in binding form through the use of le^alative 
rulemaking procedures (Recommendations A, C and D below). Or they 
may issue tiiem nonlegislatively, and take care to treat them as nondnd- 
ing (Recommendation B below). 


348. For ftxamp1ea> tee Ji/pm text accompanying notei 3142. 

34$. supra Pattt I, U, end IV. 

3S(X S U.3.C S SS3 (1988). Exceptions to the requirements of 9 S53 are diicvsted supra notes 
30*55 and accompanying text 

351. Sse supra Part in. 

352. Partll. Theaepronouncementi were not /fi^i^Khindini. of course because they 
had not been issued through the AFA.^ legUlative rulemaking procedures. 


HeinOnllna — 41 Duke L. J, 1372 19J1-1992 



207 


Voi. •♦liUiil AGENCr POLICY STATEMENTS 1373 

A. Accordingly, this Article recommends that agencies adhere to 
553*8 legislative notice-and-comment procedures for any substan- 
tive statement of general applicaWUty (oflier than an int^retive rule) 
that (a) is intended to estabiyi mandatory standards or to impose obliga- 
tions upon private parties, or (b) is given that effect by the agen<q*.”* In 
the limited circumstances in which such rulemaking may be exempted 
from notice-and-comment requirements,*’* agencies should neverthdess 
observe the procedures whenever it is feasible and appropriate to do 
so.’« 

Values served by the legislative rulemaking procedures are large 
ones.”* Fairness is forthered by giving notice to those who are to bo 
bound, both when tiie proposed rule is about to be considered and when 
the final rule is definitively pnbBshed. The accuracy and tho^ghnesa of 
an agency's actions are enhanced by the requirement that it invite and 
mnuMw the comments of all the world, indudtog those of dii^y af- 
fected persons who are able, often uniqudy, to supply pertinent informa- 
tion and analyda. The acc^ftobility and therefore the effectiveness of a 
final rule are devated by the openness of the procedures through which it 
has been rirfib erated and by the public’s sense of useftil partidpation in a 
process that affects them. Its legitimacy rests upon all of these considera- 
tions, as wdl as upon the foundational fact that the t^sency has observed 
the procedures laid down by Congress for establishing rules with the 


3SJ. TU»re«)miiMiid»ttoad<MiHH»ji|>Iytoiiileiptett*etule»— Ui«li»,Bt»tenieiilith«tlnt«piet 

lansuigs of a atatute or of m odrllag rule that hai Mme tanslHa eonteat See btfta t«t 

aceoaipanyiagaotca 364-73. 

334. Salistaiittve isnanws cxcmplol ftoai tl» icquiied pcoccdaica by 3 U.ac. { 3S3(a) 
an tlose Involring ailDtaiy or Ibrdgn dWra fancHoai, a|auy aianageaieM or pwioaad, puUlc 
ptoptrty, iMoa. beneSa or contraca. To tba a*aot agaaraa haw voIonaiUy waivad tbeaa axeaip- 
tlona, bowavat, the procadatat spadfied by { 553 apply nuaidaloiily. Ifaoa v. Hadkiar, 800 F.M 
871, 877 0.7 (9th Or. 1986) 0IHS); Rodaray ». Dapaitaieat of Agtia, 514 F.2d 809 (PXX Or. 
1975)iLeov.Kei«|>,731F.Supp. 1101, 1112-13 CD.D,a 1989) (HOIA ThanilaiBaldniofpartiai- 
lar aieaoiaa o« ptognuna may ba eaampted Horn the APA leqoinaanahy the aganda^ govamtog 


ttBtutesa 

3S5. Si 9 Admbbtrative Coafereace of the tftilted Stetee, RecommendAtion No. 69-^ EUmina* 
tkmoC Certain Eyeinpttf«M fttm tha APA Rolemaking Requiremena» I CF.S. § SOS.69-8 (1992^ 
Admuiitritlve Conference of the United Statei, Itccominendatioa No. 73-5, HJmination of the 
'*Mllitafy 01 Fbrri^ AfiUn Function" BxemptfaM from APA Ru let aeldn$ Re^vdcenMotSi 1 OFaR* 
§ 305,73-3 (1 992): BonfieW, supra note 12} Arthur B. BonUdd, MitUary and Ibra^n Affdn 
Huhmakltig Vndv tha APA, 71 Mich. L. Rev. 221 <197^. In all *ltuatioii*a where the use of 
notiee 4 iid-commeiit procedures would cause extraordinary dlffiouitlei foe the agency, it may dis- 
pense udth those praecdnies under ^ “good caui^* exoqitioB. Sm 5 U,S^ § 553^)03X (®X3) 
(I98^i supra note IX 

33& An excellent ivunmary and dbeussion of the boiefits and costs of nodee-end-commaitt 
rukmaking proceduns it presented In Asimow, supra note 5(^ at 402-0. 


HelnOnlina -- 41 DnJta L. J. 1373 1991-1993 


208 


1374 DUKE LAW JOURNAL [Voi,4id3li 

binding force of law. The agency's accountability for Its rules is deep* 
ened by the comt-mBde requirement of a reasoned explanation based 
upon a substantial rulemaking record, 

Beyond all of this, the APA rolemaking requirements inqiosc a salu- 
tary discipline. That discipline deters casual and sloppy aotion, and 
thereby forestalls the confosian and needless litigation that can result 
from such action. And that discipline reduces tendencies toward over- 
regulation or bureaucratic overreaching, and discourages low-proflle at- 
tempts to create pracdcally-binding norms diat Congress or the 
Administration would not have approved.^*' 

B. Even where an agency does not plan to observe these APA pro- 
cedures, but instead contemplates a nonlegislative issuance, thorn is a 
way it can preserve its ftilfiltoent of the values just disoi^. ludeed, 
this is the foshion in which an agency must issue any policy state- 
ment”’— that is, any substantive nonle^slative statement that does not 
interpret specific statutory or regulatory language.’* The agency must 
intend that the statement will be genuinely tentative, rather than binding, 
and assure that it will be so treated.”' 

Accordingly, whenever practicable to do so, agencies should forth- 
rightly declare in their nonlegislBtive policy documents that the stated 
policies are toitative, and that before th^ are applied finally to affected 
persons those persons will have a chance to challenge the policies (k the 
manner described below). Additionally, agencies should establish sys- 
tems to assure that agency staff, counsel, administrative law judges, rde* 
vant state officials, and others who may apply polity statements or advise 
on the basis of such statements, are made aware that the policies set forth 
in such documents are tentative, and are subject to challenge in the man- 
ner described below, before th^ are applied The agency similariy 
should make dear to affected private parties, by spedflc written advice at 
the time an application is made or at the commencement of enforcement 
or other proceedings, that the policies sec forth in relevant nonlegislative 
documents are tentative and are subject to challenge before they are fi- 
nally applied.’* 


357. Set Motor VoMcId MS*. Ars'ii v. Stito Form Mut. Auto. Iia. Co, 4fi3 U.a 2» (1983). 

35!. Su Bathlebon Sud Corji. v. EPA, 723 F.2d 1303, 1309 pth Or. 1983>. 

359. Su supm Pert V. 

360. See mpm Fart I(C>. 

361. *'A genenU statement of policy Is . . , neitlnr a rule nor a precedent but is merely an on. 
nounoement to tie pubUc of the policy which the agency hopes to Inpleinent In nitim mlemaklnp 
or adiudleulona.” Balteitan v. Manhall, 648 F.2d 694, 706 (aC Or. 1980} (quoting PocISa Oes & 
Elec. Co. Y. Federal Power Comm’n, 506 F.2d 33, 38 (D.C Or. 1974)), 

362. If, ae b often add, the pnipow of the Ulnuuia warning b aa much to remind the police 
officer as it b 10 sdylM ths auapeot lo the sgency staff officld’a duty to advise the private party 
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Then, before it applies a pdicy statement as berdn d^ed*** to a 
private party in a final action, the agency shouM afford the aflfccted party 
a fair opportunity to chailrage the legality or wisdom of tte statement, or 
to suggest that a different policy be adopted in its stead, in a fismm that 
assures adequate presentation of the affected person's positions and con- 
sideration of those positions by agency officials possessing authority to 
take or recommend final action upon them. (Hio opportunl^ merety to 
rtiallrngg the applicability of the policy, or to request waivers or excep- 
tions from it, would not satisfy this standard.) Those agency offidals 
should reconrider the policy afresh, in the tight of the positions so ad- 
vanced by the private party, with an open mind and without allowing 
prior publication of the po^ statement in any way to foreclose tiw 
issue. 

C. By contrast, interpretive rules — those that interpret language of 
a statute or of an existing legislative rule that has some tangible con- 
tentf**'— are requited by law ndther to be promulgated by notlce-and- 
conuuent rulemaking jwocesses (as are binding noninterpretive rules) nor 
to be issued tentatively while the agency m aintain s an open mind (as are 
policy statements).*** This holds true when the interpretation is issued 
merely to reduce uncertainty about the meanin g of the statute and to 
afford guidance to staff and to the public. It remains true even when tiie 
agen^ intends, if it can, to make the interpretation ttind aflbeted priwte 
parties— that is, where the agency intends to act upon the interpretation 
and relentlessly to compel compliance with it up to the point that a court 
orders it to do otherwise.*** The agency has the responsibility to admin- 
ister and enforce the stetnte, and in order to get on with that job it must 


•would »«tVB u > valuable lemindar of Us or bar own duly to treat tbo (ubbuKs aa IvutaSva and 
suUect to policy cbeUa>s°- 

363. SVasw'vtsxtaccompanybignDtasSS-es. 

364. Su supra text aecompai^g notea 38.64. 

361 SsarivranoteS. TbaDq)»t>>>a>totAsiicultiireaid!riaiUy!uaalnt«ri)ieta(loiistbrough 

iiattce«nil‘«omnunt proceduna. Interview with Tohn Ooldcn, Aasodate Oenetal Oxinsel, USDA. 
In Wesbincton, D.C (Au^ 9, 1991). Concetn about adequate notice to affected partba la met by 
publlcatbn of "noticear' witbout oppoitnmty fbr commenh IK. 

366. Site s-f., Fdalddt v. Scccetaty of Healtb & Eibiinan Setvs., 894 F.2d 829, 937 (Stb Or.) 
Onterpcetlve R|i^tlan cnatlns no new law, that Seeretaiy leqidied all caniert to aUda by, need not 
be made tbiougb ( 333 procoduiwi an daM, 11 1 i 0. 39 (J990fe American Triickin* Arfn v. 
Unltad States, 618 F.3d 1337, 1344 (lllh Or. 1982), m’d, 467 U.S. 334 (1984)! set also they 
Panthets Advocacy Comm. v. Sullivan, 936 F.2d 1284, 1291-92 (p.C Cir, 1991). 

Thougb an agency Inlenila to bnposo the interpretation budbifly tatber tban tentaUvely. and 
may do so without undergdng noticoemdHmmmettt pioccdutes. it inlsht not succeed bi Ibblllbig 
that inteiuioa. If tba inteipretaflon la not issued lejMstlvely, it is not binding upon courts under tbu 
doctrinu of C3ievran UJ8.A. Ino. v. Nntarnl Kasoiuees Dsfenio Council, Inc., 467 US 837 (1984k 
the reviewhig court must glva the agotw taueipmslion isspectilil Mtentbm, but mey anivu bidepen- 

detttIyntIUowiilntotpretntloii,evenlfthitrfthenjentylireosoiinbla. Anthony, nqiM noto^nt 

36-4q 35.60. “Such mandntory iiuttuctloni am not binding on the courts, bowevur. If they merely 


HainOnliua -- 41 Duke L. J, 1375 1991-1992 



210 


1376 DUKE LAW JOURNAL tvoi. •Ji.uii 

be able to take a position as to ^e meaning of the statute or regulation it 
ia interpreting.’*^ By its interpretation, the agency (at least in theory) is 
simply applying existing law and not creating new law.’*' Ihis contrasts 
with an agenqr attempt to establish binding notUntapreUva norms, which 
as an act of legislation creating new law can be accomplish^ only 
through the AFA’s legislative mlemaking processes.’** 

It would champion the worthy precepts of the APA, however, if ia 
certain circumstances agencies would voluntarily make use of notice- 
and-comment rulemaking procedures to develt^ interpretive rules. Im- 
plicit in the doctdne that notice-and-comment proc^ures are not re- 
quired for interpretations is a notion that affected parties are in some 
^se continuoasly on notice of any imaginable interpretation, and that it 
is fhdr business (or thdr counsel’s) to anticipate and guard against all 
possibilities. But when substantial interpretive changes are afoot, the val- 
ues of fair notice and public participation and agency acconntaUlity de- 
mand something better.”’* 


bterprst and Implanent Uie statute ud do not crate new hw." Amtrtem TruMngAifH, 6B8 PM 
at 1344. Thn, despite an ogencp's intent to Und, Inlerpretlys nila do not “foiecloae sllarnnte 
oansa of uoUan [by tbs igenqr] ot coneliJSlvely sabot rithts of privote partlef." Balteiton v. Mm- 
ahali, 648 F.2d 694, 702 (D.C Or. 1960). Tlw stalT may unbendinBly sppiy the interpretivo doctt. 
ment within the sgent^, but s court may set it aside; 

367. Sm Chmnn, 467 US. at 865. 

368- See Jipva eases cited In note 59. 

369. 5US.CI535 09S8). “Rulei that a cbense in mdithg law or policy,’ an subject to 
the notice and commat ndemeUng tuguiieniCttU of lec^ 353.“ Mount Diablo Hoipi Dilt. V. 
Sowen, 86D R2d 951, 956 (9th dr. 1988) (quotins Uno* v. Heclder. 800 PM 171, 877 (9lh Or. 
198^ CM ebu rljprat Put lOS). 

370. Tbs Adrnlidstrstivo Confbjunce of the United States in 1976 reoonunended tbnt iiswince, 
repeal or amcndnient of an faileiprstbra rule “wbkh is likely to have substantial Impact on the pub- 
lic" should nomully be developed tbcasgbtbepraoedures of APA 1533; irtbislsimpiauticable, 

uunecessiry, or oontrury to the puUIo biteteat, the agency should so slate at the time of pnmulga- 
tion and abonU ordlnaiay allow a pos^ptanluIsation period ftr pnbllo comment and KemsMem- 
Hon. AdmlnistmH« Conference of fee United Slates, Recommendation Nn 76-3, htterprcHve 
Rules of aenetnl ArolicabiUty and Statements of Oenenl Pulley, 1 OFJtt. { 303.76.3 (1992). The 
consultant's raport on which feh cacommendalioa wu based wa publlahcd as Michael Aabnow, 
Publbfanlc^tUn In OuAdepnm nflntapnlolInRalamdrolleySlataiunts, 75 Mich. L, Rbv. 
320 (I977)i SM aba Asimow, supra note 30 (genenUy ieaaiiidii| this poaldoiO. The Ameiicim Bnr 
Assodtlion has adopted a lesohsaon wife tubitantlaUy feu same eSbet Ameiloan Bar AasodBUon, 
Srnnmar) af Aelhn tf tkt Hmss qfDaltgatss 23 (Annual Mwdng Aug. M, 1989). 

The proposIHan that interpretive rul« heviiv "aubslaatisi Impsoir are rtqulrti by ( 333 to 
observe notfee-end-comment piocedura ha been repeatedly rejected in recent yearn. Ses, s.g,, 
Chemical Wute Management, Ine. v. EPA, 869 F.2d 1326, 1537 (p,C Or, 19S9)i Amerioui Poslal 
Wwln^ttota V. United Stata Postal Seiv., 707 PM 348, 360 (D.C Or. 1983), etru dmtsi, 465 

Legiilatlon adopted by Florida in 1991 subjects may “mlV (defined at "ach agency statement 
of genoral applicability feet implemats, Interprsti, or pnacrfeM law or policy," Fla. Stat. Ann. 
§ 12032(1Q (West Supp. 1992)) to a Btafetory notica-and-coinmat nilemtddug prooedurn FiA, 
Stat. Ahh. { 120J4 (West I J82 & Supp. 1992), with no etempHoa for Intsipntive tula or poiley 
ttaieinenn PtA. Stat. Ann. ( I2a335 (West Supp, 1992), 
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An agmoy should endeavor to observe notice-and-coinm^ proce- 
dures, I bdieve, whenever it contemplates the adoption of an intmpreta- 
tion that would 1) extend the scope of the jurisdiction the agency in fwst 
exerdses;”* 1) alter the obligations or liabilities of private parties*” or 
3) modii^ the terms on which the agentgr will grant entitlements.*” Of 
course, the tvflemaldng procedures need not be considered unless the 


The Admlnlrtrativc Cooftraw bM tdopted • piopoiil tint eotiln "tlgnitont" ettefoikt rf 
niUa attins Ua APA*. cxempfiMi for “rata of «g»nw ■ • . paerimna w pnuitioe," 3 Uf p 
a 5S3(bXA) (1988), b» Tdiintiirlly n«4« tlw aabjict of nodc»«i4<OBuiieat proecdmai. Admi^ 
ndve ConfeniK* of tie United Stelee, Reeommeiidalfcm Na 9W, Tie PtooedBnl end Jnetl** 

RoleE*enip«onftomtleAPANot!ceeuul.Ooiiiii«BtRiflcn»WiwReqn)reiMiitt(tol)ecodilIed»t 1 


ewya, whae eijneWy temetaini wltMn lie perimeter of tie agoneye twutoiy enthoriU. A vl^ 
enmple ii ottoed iy tie memonuMlinn, deeodied nipn notee I97-J00 end acoompeiiyitis W by 

wtWi an oBteet of the Owpe of En^eeti declued jBTitdtetlon over mlUloni of ecae newly Identb 

Bed ei "waten of lie United Staler oomocted to latentate commeiee on the i»iU that diw were or 

could he wed as iaUtat by ndpratoiy lirdi. Alliotish tbe eonrt In the liii lefai ctM idd tie 
ww not tolerptetive nod tierefine ihoold he let elide Sir fiUue to oieene { 533 
nileniil!taiptooed»ret,jee«pM notee 199 - 200 , the memoandiinieould be fej«idedeaentaw» 

tatlon of the perttunl reguUtloii, M e eimllar siatetnent wee apparently waiinied to le in the Law 
Soft cate. She jitfiB note soa NoScemidconinientpioceduiea ere eminently lenriileiiiaeJicoien 

372. Sr* Fertlltor tret. v. EPA, 933 F.2d 130S, 1307-09 p-C. Or. 1991) (Interpretation 

Scdedng that atodiplliig of reportable quandtiei of a hereidou* raUttnce i« a “leleara" wd ertflns 

ndnimum roleaie leveta of ladlonncBdee, wea validly Iwued vithoat acdce-ind-coinment praeedaiet 


even if it bad eSbct of cnatlas new dnilet). 

To tie eatent BPA’e top-down poiey migit have been idewed M u interptetafion aa to whli* 
notlce-end-comment procednra were not leqaited, «* s«/n text aecompanybig notoa 229-32, It 
atcildnsly illwtiatee the aort of ImpoiWon of obllgadoM ftir which the we of notice-end-oonimeot 
procedurei ii tecommended by this Atflde. 

"[Alttiough phe anncancement] aetvee aa an Intoipretatlon cf exiitlng law, it also eBectlvdy 
enuncUtee a new requirement heretofore noneilstent fir complltnce with the law. ... If left unto 
turbed by thii court, this agency action would wldd a algniSeant diange in the practieaa wmeh 
private eaiptoyen muat follow and in the enforcement atape the agency mult take. Under Am 
citcumatancet, I beUevo that advance notiee end oppottunlUr for public paitldpatlon « vitd if a 

eemblancoofdenwciaoylitoauivlvetodiUregalatoiyera.’’ ChamherofOommerceof IheUidted 

Statci V. OSHA, 636 FM 464, 471-72 (D.C dr. 1980) (Baidoii, J, coBCUtiing). 

373. S« a*, Ameitem ftalol ITortw*. 707 R2d at 34S (dunged inttipretation d atatutmy 
term reduced retirement annuldee of 113,000 proapectsve reSreea). 

In 1990 the Depeitment of Agriculture changed itt interpretaticn of an eiolutioo ftom the 
Food Stamp Acfl deanWon of “taconei" 7 VS.C. »2014(dXll) (1988), to require tW certain 
HOD energy aaaiitanre paymenu to pnhikly-uabted hawing tenanti, whn A* ntultiw aepn- 
rately. be counted aa “ineoma." Food Stamp Pregram FdOef Memo 90-6, apn note 313. rfOu 

HUD paymenli are made directly to the tenant or to the utUlUr provider, rather dun to the landlord, 

the amounts are Included in the tenanf I income, id. Beeeuie eHglblBty for food atempe h a fone- 

tlon of Income, 7 UE.C Jt 2014, 2017 (I988)t (he food stamp allowances of tenanti directly receiv- 
ing the HOD paymenu ate reduced. See West v. Bowen, 879 F.2d 1122, 1129-32 (3d Or. 1989). 
which rqleoted e aubetunllally idenUeal earlier podtion taken by USDA. USDA’a Food Stamp Pro- 
gram Polky Memo 90-6, su/n note 313, auted that !u “poKoy •PP>>“ ■“ •'1 Staica *Mept those in 
the third dtcult, lu. Penwylvanie, Ddawaie, New leiaey and the Virgin Islands, where there la a 
court order that HUD ullBty paymeatt be encluded w energy tsaiatanee paymenta.'' /rf. at 1. 
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change of Interpretation is a substantial one, that does not derive in an 
obvious way from established norms. 

D. A final cluster of recommended practices springs from the 
rather obvious proposition that it should be the agency’s re^onsibilify to 
make the purport of its issuances dear and accessible.”* If the agency 
intends an issuance to be legislative and therefore to be legally binding, it 
should say so,*” in order that staff and affbcted persons will be defini- 
tively informed of the agency's intentions. It should also explain specifi- 
cally how its issuance has gained legislative status. Ordinary dtizens or 
even ordinary lawyers should not have to puzzle out the particulars of 
the agency’s authority or its observance of procedural requirements.*” 
If the agency expects to apply its document in a binding way. It should be 
willing to dedare that the rule is a legislative on^ and to back up that 
claim with a showing of the specific authority and procedures it has ob- 
served.*” If these simple dedarations were required, the pubHo and the 
courts could know that documents issued without them were nonlegisla- 
tive, and treat them according. 

Thus, this Article recommends that, in issuing ar^ legidative rule, 
the agency publish as a part of the document promulgating the rule (a) a 
statement that the agency intends the role to be a legislative lule^ with 
the force of law; (b) a statement of the way in which specific statutory 
provUiona confer upon the agency the authority to issue this particular 
rule in legislative form;*” and (c) a statement of the specific steps the 


374. Hut a tlt« tluiut of tin AJPAa pnbHoilios tnd putlfa Iiupaethsi requiniiMili. 5 UiS.C 
S 332Ct) (19S8). 

375. Addntsbg wtet he termed ‘Intewretellve nilee wkb fegbletlve eShoi,'* Ftofitssr Sum- 
den ttofouii Tko egMsu iliouU ele« vdudierlt wisbet Iti Interpretathie nde to eiloy I^etlve 
elKuL irtheageiuvioehooaei^UienltraiitlSlllowtheptoccdiiieeieqiiiiedariegblattvetutei,’' 

Kevii W. Stimden, Intapmatm Rata An Aia^ and a Ptmasd hr 

PaUkPttrttOfatlm.KK'Dvia.lJ.^Tm. 

37S. Assuming tbeegenqrhu no inteieit in oteatliiscoiifluloii, a nn gain natUniliy withhold- 

tag this tafoimetloa, whems disolostag b tan tantease the efiteotivenesj oT a mb (y leading sSholed 
penona to lealiae that the nile hai the force of lav. 

377. As He court oteerved In Xeveaque v. Block, 723 PM 175, 17940 (let C5r. 1980 (eitotloM 
omitted), 

« rule pramtagatod punuaat to an agency's legbladva aalhoiby Ja entitled to 
greater delerenoa by the courti than are interpretativa ruiea or policy statamenta, ... ana 

rum greatwiim In not fbUovtaglegiiilatlva rules. It Ii therefon important to talbtai the 
publio at the tlma of pnmnlgathm Oitt a rule If legislative ... . 

A uieAil paialld b fbusd in the APA: “Eiteept to the extent Out n pereon hai actual and timely 
notice of the tetma thereof, a person may not In any maimer be required to icaort to, or ha advetaaly 
aSheted hy, a matter required to be puhlbhed In the Ptiml Ragititr and not so publlahed.” 5 
UAGt552<aXI)(1980. p cu a 

378. The APA’i onfy mention of a rule’a atatutory auihotby requina “tefcconoe to the legal 

authority under which Oie rub la ptopoacd" to he induded In the notice of pmpowdrulemaklns. 5 

US.C 9 553|hX7) (1988). Perhaps the requirement In { 553(e)i that Itaal rules Incorporate **% con- 
ebe general itatement of their basb and purpoie," eeuld be read to require mention of etatutory 
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agency has telcen to aatUfy the dementt rotemaking procedure 
required by 5 U.S.C § 553 and by ai^ other apphcable statutory 
provisions.”* 

Agcndes mil protest that the procedures oaHed for by these recom- 
mendations win prove bothersome and mil place pressures upon their 
time and resources. No doubt this is true. Legislativo rulemaking proce- 
dures can levy upon limited agency Ebnds, people, and other resources.®*® 
It must be remembered, though, that agencies eidst soldy to serve die 
public in accordance with the law. The costs of observing law and 
fair procedure are bedrock obligadons diat cannot legitimatdy be 
slighted simply because an agency might lack adequate resources or pre- 
fer to ^rect them dsewhera At worst, they are a price to be paid for 
lawfulness and openness and accountability In government. The proce- 
dures here recommended are in the greatest part required by the law, 
which should not he ^honored in the name of a false economy.®** The 
balance of the recommendations — in the spirit of the APA— cdl for the 
agencies to fbrswear coyness and advise the public candidly of the actions 
they are The recommended procedures will avert the imposition 

of needless cost and con&aion upon the public, and will foster a more 
uniform and punctilious process of ad min i s tration mtiiin the agencies. 

In short, if an agency wants to bind tbe public, it diould do it li^t 
It should not tty to do it on the cheap or on the dy. It should observe 

wUiority It that stago. Sa tho nla «r the Admialattatim Oommlttea of the Ftdoal Rtgbler toa- 
Mmlng cltaBoM of authority, I CJJL ${ 21A(WU3 (1992). Agen^ oto ^ 

»qui»e.neB 1 »l)ydtingthe«irfietroraBtatute,oroltInga»ectlono»inberfcBowedhy“rtn*'' hi 

no pl«« le the ageo^ caled spoa to etate the ^telfie provleloB that •uthorizes a lulo like the 
specISc nile at hand to bo band togtdatinty* 

379. The Mlowingiampleitateinentfflviitrateathebteidv and shnplhity with whldiOia recoin- 

mendetiona In the text can be implemented! “TWendebpnHIahedMaleitolattveraletndhaatha 
fonatofiav. It ii autiioiiied to he immd In legWattve fbna by 72 OAC. 1 1234, widoh provldee 

that The CouwiiMlon may mike eo* relee and tejnlatioia ex are neceeiary to cany out the previ- 

rions of thh chapter.* Heamnte of mlefflakliis piDcedUR loiuired by lUtute lave bent oompUcd 

wlthintbelblhnilagwayi Notice of proposed lulcniekbis for lhh«nle,hi compliance -with 5 U.S.C. 

( SS3(bXlK2)> wae peM Ished In the Fedml JIcsAmr n piypothelically] July 25. 1993, 5S Fed. Keg. 
34,367. The Notlee invited ell interested penoni to inhinlt written data, viewi, argumenta esul corn- 
meats on the proposed rule, on or before November 1, 1993. Ihe publlo hearing required by the 
Commiselon*! enabling statute, 72 UAC 5 1233, wee hdd in Heating Room 2 in the Cominisdoii't 
at ai20 J street, N.W, Waahhigton, D.a 200W, oa Ootohet 1, 1993. Tho etatement of the 
Stial rulo'e basil and purpeae^ u requited by 5 U.S.C { S53(cX le pubBahed herewith.*' 

38a See Thomei O. MeGarity, Som rSongAlr on "DteaU/liit" Kultmoking Froau, 41 
DOKB U. 1385 (1992); Micbad Adniow, adifimik Kideijrwmd RtsuhHoia, 44 Abmin. L. Sbv. 
43 (1992^ The "good caiisd' exception to aotice.and'oammmt rulemaking praceduiea b nvaUabla 
wheru tho use of those praceduna would be “Impnioacahla, unnecessary, or conliaqr to tho publio 
Intcrcab*' S UAC } 533(b)Ca), Cc)(?) (1988); na rapru note 12. 

3BI. ITtheburdenaofhnvIhlnileniaklngheeaBUfaseverathattheigencycannataoteSectivdy, 

it can seek Icgialatlon eopomtlng It to roaku le^siativc tulea in a leaa burdenaomo manner. 
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the authorities and procedures laid down by Congress, and it should 
make use of some simple procedures to tell ^e public in a hdpfid way 
what it is doing. 


Helnonllns -■ 41 Duka l. J. 1380 1381-1992 



215 


voi «a 3 ii] AOENCr POLICY STATEMENTS 1381 

Appendix A 

Recommendation 92-2: Aoencv Poucy Statements* 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

This recommendation addresses use of agency policy statements. 
Policy statements M within the category of agoicsr actions that are 
“rules” within the Administrative Procedure Act^s deBnition because 
tiiey constitute “the whole or a part of an agency statement of general or 
particular applicahility and future effect designed to implement, inters 
pret, or describe law or poUcy,” 5 UAC § 551(4). “Rules” include (a) 
legislative rules, which have been promulgated through use of legislative 
rulemaking procedures, usually including the notice-and-comment pro- 
cedures of the Adn^trative Proorfure Act, 5 U.S.C. § 553, and (b) 
nonlegislative rules— that is. Interpretive rules and policy statements— 
which fell within the above definition of “rules” but which are not re- 
quired to be promulgated through use of legislative rulemaking proce- 
dures. Thus, policy statements indude all substantive nonlegislative 
rules to the extent that they are not limited to interpr^g existing law. 
They come with a variety of labds and indude guidances, guidelines, 
staff instructions, opinion letters, press releases or other infor- 
mal captions. 

Policy statements that inform agency staff and the public regarding 
agency policy are beneficial to botii. While th^r do not have the fierce of 
law (as do le^dative rules) and therefore can be challenged within the 
agen^, th^ nonethdess are important tools for guiding administration 
and enfoiyfmwit of agency statutea and for advidng the public of agoity 
policy. 

The Conference is oonoemed, however, about situations where agea- 
des issue policy statemmts which tiiey treat or whidi are reasonably re- 
garded by the public as binding and dispositive of the issues they 
address.* The issuance of such binding pronouncements as policy state- 
ments does not offer the opportunity for pnbUc ammient which is nor- 
mally afforded during the notfee-and-commoit le^slative rulonaking 
process for rules which have the force of law. Courts have ftequentiy 

• The Adnlnfatnave Omfhienoa of the UnltMl State! adopted ReconutieiidttUia 92-2 no 
Juno 18, 1992. TUa text b leprinted ftom an advanse copy of the teeanuneiidatioii provided to the 
Cuke Laa Jaumt by Frofeeior Robert A Anthmy. U anil be codified et 1 CF.R. i 30M2-2. It 

hat bean edited only to canfimn to the £av JnimatJb dtathn coavcnthnia. 

1. There ere meny fleet! that molt he eMesaod in detetndnhit whether n policy etntementb 

operatloneny e rob that bindi aftteted penoni. In genetal, wa WP*J tbe concept hero to esenqr 
Btatementi that are uiuallyiieued in permanent fbnn and that are relied upon by nnagenw and Ha 
itifiTto dedde poUey whoae bidi, legality, and unndneii cannot be obaHensed within du agency. 
Whether a statement b a matter of politer InbQiintalian, Is bsued In a permenent fijcm, and b in 
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overruled agency reliance on policy statements as binding on affected 
persons. 

Where the policy statement is treated by the agency as binding, it 
operates eflbcfivdy as a legMative rule but u^out the uotioe-and-com- 
ment protection of § 533. It may be difficult or impossible ibr affected 
persons to challenge the poHpy statunent within the agency’s own deai< 
sional process; th^ may be foredosed from an opportunity to contend 
that the pdicy statement is unlawful or unwise^ or that an alternative 
policy should be adopted. Of coursi^ affected persons could undergo the 
appli^on of the poli^ to them, exhaust administradve remedies and 
then sedc judicial review of agency denials or enforcemmt actions, at 
which time th^ may find that the policy is given deference by the courts. 
The practical consequence is that this process may be costly and pro- 
tracted, and that affected parties have neither the opportunity to pa^d- 
pate in the process of policy development nor a realistic opportunity to 
challenge the policy when applied witiiin the agency or on Judicial re- 
view. The public is therefore denied the opportunity to comment and the 
agency is denied the educative value of any facts and arguments the party 
may ^ve tendered. 

The Conference believes this outcome should be avoided, first by 
requiring that when an agency contemplates an announcement of sub- 
stantive policy (other than through an adjudicative decision), it should 
decide whether to issue the policy as a legislative rule, in a form that 
binds affected persons, or as a nonbinding policy statement.^ Second, to 
prevent policy statements from being treated as binding as a practical 
matter, the recommendation suggests that agencies establish informal 
and flexible procedures that allow an opportunity to challenge poli^ 
statements. Recognizing that each agenc^s process differs, the choice of 
which procedures to change in implementing this recommendation re- 
mains in the discretion of each agency. Likewise actions taken during 
review of the policy statement would not necessarily be affected by such 
reconsideration. 


fact binding (or to wiiat extent It b binding an often difflcidt questloaa that can only be decided In 
context 

Z tlie Conference has alieady ursed agenclee to use nctieo«nd-eomment proccduRS, where 
piMsible, before promulgatinf an Interpretive rule oT general appUc^idty or statement of general 
pc^ey that li likdy to hara substanllal impact on the public. Agendei were ui^ed to use post- 
promulgation nodoe-and'Comment procedure if it Is not practicable to accept and consider coni- 
ments l^ore the rule is promulgated Stt Recommendation 76-S, '*hittepretive Rules of Qeneral 
AppUcabillCy and Stetements of Oenetal Follcy." 1 CF.R. § 305.76-5. 


HeinOnlins -• 4L Dulce L. J. 1382 1951-1992 
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Recommendations 

The following lecommendatioiis applicable to policy statements are 
intended to ensuie that, before an agency piomnlgates substantive 
policies which bind^ affected persons, it provides appropriate nodce and 
opportunity for comment on such policies, and makes sore that poliqr 
statements are not treated as binding. 

I. Legislative Rulmnakingfir Binding Policies 

A. Agencies ^onld not issue statements of general applicability 
that are intended to impose binding substantive standards or obligations 
upon affected persons without using legislative rulemaking procedures 
(normally including notice-and-comment). Spedfically, agencies should 
not attempt to bind affected penons through polity statements. 

B. When an agency publishes a legislative rule (e.g., in the Federal 
Register and in official agency publications), the preamble to the rule 
should state that it is a l^isladve rule intended to biiul affected persons. 
The preamble should also dte the speciflc statutory authority for issuing 
the rule in binding form as well as the steps that it has taken to comply 
with procedural requirements. 

II. Pollc)) Statements 

A. Notice of Noublndittg Nature. Policy statements of general 
applicability dioidd make clear that they are not binding. Persons af- 
fected by policy statements should be advhed diat such policy statements 
may be challenged in the manner described in part B below. Agencies 
should also ensure, to the extent practicable, that die nonidnding nature 
of policy statements is communicated to all persons who apply them or 
advise on the basis of them, induffing agency staff, counsel, administra- 
dve law judges, and relevant state officials. 

B. Procedures for Challenges to PoUty Statements. Agencies that 
issue policy statements ^uM examine wd, where necessary, dumge 
their formd and informal procedures, where they already exist, to allow 
as an additional subject requests for modification or reconsideration of 


3. At tbo term It used her^ an agen^ ruling is **Undin^ when the tgei^ tcesti it u a 
•tandard where noaeompUance fonn an independent basis fiv sedon in matters that detemuiui 
the rifihtt and oblisatlons of any peraon outside the agency. This Is true whether or not the rule was 
promulgated la sceofdance with 9 953. A document that was not Issued piususnt to 9 553s end 
Iherefttre cannot bo biitding may neveitltfleai be binding asapraeUcat matur if the agenty 

treats it u dispositive of die Inue it addresses. TMs reoomnimidation Is concerned only with subh 
standve, u opptued to pcoeedutal. rules. Sn RecommendDaion92>i, **The Procedural and Fracdee 
R^e Bxempdon from Uie APA Notice'end-Comment Rulemaking Reqvdceinenie^ (to be eodided at 
\ CPJL 9 305.91-1). 


HelnOnline - u Duke L. J. 1383 1991-1992 
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annii Agencies should tilso consideT new pTOcediiies sepaiato 

from the contejct in which the poHcy statement is actually applied. The 
procedures should not merely consist of an opportuniQr to challenge the 
applicability of the document or to request waivers or exmnption from it; 
rather, affected persons should be afforded a frdr opportunity to challenge 
the legality or wisdom of the document and to suggest alternative dioices 
in an agency forum that assures adequate consideration by responsible 
agency officials. The opportunity dionld take idace at or before the time 
the policy statement is applied to affected persons unless it is inappropri- 
ate or impracticable to do so. Agencies should not allow prior publica- 
tion of the statement to foredose foil consideration of the positions being 
advanced. When a policy statement is subject to repeated challenges, 
agencies should consider instituting iegislative mleeanking proceeffings 
on the policy. 

in. Instructions to Agency SUfff 

This recommendation does not preclude an agency from making a 
polity statement whi^ is authoritative for staff officials in the interest of 
administrative uniformity or poli<^ coherence. Indeed, agencies ate en- 
couraged to provide guidance to staff in the form of manuals and other 
management directives as a means to regularize employee action that di- 
rectly affects the public. However, they should advise staff that while 
instructive to them, such policy guidance does not constitute a standard 
where noncompliance may form an independent basis for action in mat- 
ters that determine the ri^ts and obligatians of any person outside the 
agency. Further, agencies are encouraged to obtain public comment on 
such guidance. Finally, in any case in which staff offals’ adherence to 
such directives miyr affect a member of the public, care should be taken 
to observe the requirements of 3 U.S.C. § 332(a) which Imposes a publi- 
cation requirement independent of any obligation to employ notice-and- 
comment procedures. 


HelnOrllng 


41 Duka I,, a. 
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ABA ADMINISTRATIVE PROCEDURE DATABASE 

iSITE SPECIFIC DIGITAL TEXTS 

Recommendations of the Administrative 
Conference of the United States 


CODE OF FEDERAL REGULATIONS 

TITLE 1~GENERAL PROVISIONS 

CHAPTER III-ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

PART 305-RECOMMENDATIONS OF THE 
ADMINISTRATIVE CONFERENCE OF THE UNITED 
STATES 


1 C.F.R s 305.92-2 

s 305.92-2 Agency policy statements (Recommendation No. 92- 

2). 

This recommendation addresses use of agency policy statements. 
Policy statements fall within the category of agency actions that 
are "rules" within the Administrative Procedure Act's definition 
because they constitute "the whole or a part of an agency 
statement of general or particulm^ applicability and future effect 
designed to implement, interpret, or describe law or policy," 5 
U.S.C. 551(4). "Rules" include (a) legislative rules, which have 
been promulgated through use of legislative rulemaking 
procedures, usually including the notice-and-comment procedures 
of the Administrative Procedure Act, 5 U.S.C. 553, and (b) 
nonlegislative rules— that is, interpretive rules and policy 
statements— which fall within the above definition of "rules" but 
which are not required to be promulgated through use of 
legislative rulemaking procedures. Thus, policy statements 
include all 

substantive nonlegislative rules to the extent that they are not 
limited to interpreting existing law. They come with a variety of 
labels and include guidances, guidelines, manuals, staff 
instructions, opinion letters, press releases or other informal 

captions. 


http://www.Iaw.fsu.edu/library/admin/acus/305922Jitinl 
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Policy statements that inform agency staff and the public 
regarding agency policy are beneficial to both. While they do not 
have the force of law (as do legislative rules) and therefore can be 
challenged wifiiin the ^ency, they nonetheless are important 
tools for guiding administration and enforcement of agency 
statutes and for advising the public of agency policy. 

The Conference is concerned, however, about situations where 
agencies issue policy statements which they treat or which are 
reasonably regarded by the public as binding and dispositive of 
the issues they address. [FNl] The issuance of such binding 
pronouncements as policy statements does not offer the 
opportunity for public comment which is normally afforded 
during the notice- and-comment legislative rulemaking process 
for rules which have the force of law. Courts have frequently 
overruled agency reliance on policy statements as binding on 
affected persons. 

[FNl ] There are many facets that must be assessed in determining 
whether a policy statement is operationally a rule that binds 
affected persons. In general, we apply the concept here to agency 
statements tiiat are usually issued in permanent form and that are 
relied upon by an agency and its staff to decide policy whose 
basis, legality, and soundness cannot be challenged within the 
agency. WhetliCT a statement is a matter of policy or 
interpretation, is issued in a permanent form, and is in fact 
bindir^ (or to what extent it is binding) are often difficult 
questions that can only be decided in context. 

Where the policy statement is treated by the agency as binding, it 
operates effectively as a legislative rule but without the notice- 
and-comment protection of section 553. It may be difficult or 
impossible for affected persons to challenge the policy statement 
within the agency's own decisional process; they may be 
foreclosed from an opportunity to contend that the policy 
statement is unlawful or unwise, or that an alternative policy 
should be adopted. Of course, affected persons could undergo the 
application of the policy to them, exhaust administrative remedies 
and then seek judicial review of agency denials or enforcement 
actions, at which time they may find that the policy is given 
deference by the courts. The practical consequence is that this 
process may be costly and protracted, and that affected parties 
have neither the opportunity to participate in the process of policy 
development nor a realistic opportunity to challenge the policy 
when applied within the agency or on judicial review. The public 
is therefore denied the opportunity to comment and the agency is 
denied the educative value of any facts and arguments the party 
may have tendered. 


http;//www.law, fsu.edu/library/admin/acus/305922.litnil 


3/2/2006 
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The Conference believes this outcome should be avoided, first by 
requiring that wien an agency contemplates an announcement of 
substantive policy (other than through an adjudicative decision), 
it should decide whether to issue the policy as a legislative rule, 
in a form that binds affected persons, or as a nonbinding policy 
statement. [FN2] Second, to prevent policy statements from being 
treated as binding as a practical matter, the recommendation 
suggests that agencies establish informal and flexible procedures 
that allow an opportunity to challenge policy statements. 
Recognizing that each agency's process differs, the choice of 
which procedures to change in implementing this 
recommendation remains in the discretion of each agency. 
Likewise, actions taken during review of the policy statement 
would not necessarily be affected by such reconsideration, 

[FN2] The Conference has already urged agencies to use notice- 
and-comment procedures, where possible, before promulgating an 
interpretive rule of general applicability or statement of general 
policy th^ is likely to have substantial impact on the public. 
Agencies were urged to use post- promulgation nolice-and- 
comment procedure if it is not practicable to accept and consider 
comments before the rule is promulgated. See Recommendation 
76- 5, "Interpretive Rules of General Applicability and 
Statements of General Policy." 

Recommendation 

The followii^ recommendations applicable to policy statements 
are intended to ensure that, before an agency promulgates 
substantive policies which bind IFN3J affected persons, it 
provides appropriate notice and opportunity for comment on such 
policies, and makes sure that policy statements are not treated as 
binding. 

[FN3] As the term is used here, an agency rule is "binding" when 
the agency treats it as a standard where noncompliance may form 
an indeijendent basis for action in matters that determine the 
rights and obligations of any person outside the agency. This is 
true whether or not the rule was promulgated in accordance with 
section 553. A document that was not issued pursuant to section 
553, and therefore cannot be binding legally, may nevertheless be 
binding as a practical matter if the agency treats it as dispositive 
of the issue it addresses. This recommendation is concerned only 
with substantive, as opposed to procedural, rules. See 
Recommendation 92-1, "The Procedural and Practice Rule 
Exemption From the APA Notice-and-Comment Rulemaking 
Requirements." 

I. Legislative Rulemaking for Binding Policies 


http://wvw.law.fsu.edu/library/admin/acus/305922Jitml 
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A. Agencies should not issue statements of general applicability 
that are intended to iiqwse binding substantive standards or 
obligations upon affected persons without using legislative 
rulemaking procedures (norm^dly including notice-and- 
comment). Specifically, agencies should not attempt to bind 
affected persons through policy statements. 

B. When an agaicy publishes a legislative rule (e.g., in the 
Federal Register and in official agency publications), the 
preamble to the rule should state that it is a legislative rule 
intended to bind affected persons. The preamble should also cite 
the specific statutory authority for issuing the rule in binding form 
as well as the steps that it has taken to comply with procedural 
requirements. 


II. Policy Statements 

A. Notice of nonbinding nature. Policy statements of general 
applicability should make clear that they are not binding. Persons 
affected by policy statements should be advised that such policy 
statements may be challenged in the manner described in part B 
below. Agencies should also ensure, to the extent practicable, that 
the nonbinding nature of policy statements is communicated to all 
persons who ^ply them or advise on the basis of them, including 
agency staff, counsel, administrative law judges, and relevant 
state officials. 

B. Procedures for challenges to policy statements. Agencies that 
issue policy statements should examine and, where necessary, 
change their formal and informal procedures, where they already 
exist, to allow as an additional subject requests for modification 
or recoasid6rati<»i of such statements. Agencies should also 
consider new procedures separate from the context in which the 
policy statement is actually applied. The procedures should not 
merely consist of an opportunity to challenge the applicability of 
the document or to request waivers or exemption from it; rather, 
affected persons should be afforded a fair opportunity to 
challKige the legality or wisdom of the document and to suggest 
alternative choices in an agency forum that assures adequate 
consideration by responsible agency officials. The opportunity 
should take place at or before the time the policy statement is 
applied to affected persons unless it is inappropriate or 
impracticable to do so. Agencies should not allow prior 
publication of the statement to foreclose full consideration of the 
positions being advanced. When a policy statement is subject to 
repeated challenges, agencies should consider instituting 
legislative rulemaking proceedings on the policy. 

in. Instructions to Agency Staff 


http://www.law.fsu. eduyiibrary/admin/acus/305922.html 


3/2/2006 



223 


Recommendations of the Administrative Conference of the United States 


Page 5 of 5 


This recommendation does not preclude an agency from making a 
policy statement which is authoritative for staff officials in the 
interest of administrative uniformity or policy coherence. Indeed, 
agencies are encouraged to provide guidance to staff in the form 
of manuals and other management directives as a means to 
regularize employee action diat directly affects the public. 
However, they should advise staff that while instructive to them, 
such policy guidance does not constitute a standard where 
noncompliance may form an independent basis for action in 
matters that determine the rights and obligations of any person 
outside the agency. Further, agencies are encouraged to obtain 
public comment on such guidance. Finally, in any case in which 
staff officials’ adherence to such directives may affect a member 
of the public, care should be taken to observe the requirements of 
5 U.S.C. 552(a) which imposes a publication requirement 
independent of any obligation to employ notice-and- comment 
procedures. 

[57 FR 30103, July 8, 1992) 

Authority: 5 U.S.C. 591-596. 

SOURCE: 38 FR 19782. July 23. 1973; 57 FR 61760, 61768, 
Dec. 29, 1992, unless otherwise noted. 

[Previous Part] [Next Part] 


Copyright 2001. Florida State University College of Law and other copyrights. All rights reserved. 
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tall be subject to an audit conducted 
re frequently than one every(threel 

id Regulator y Practice.^ WiUiam A. 
ion of the Section's first recommen- 
c Uniform Code of Miliary Justice to 
* United States Court of Military Ap- 
ihsi the Board of Governors had rec- 
•>erett of North Carolina insisted that 
t much needed reform in order better 
urt, which at times has been under at- 
(he Department of Defense, and to as- 
•.rfcrm its job of protecting the rights 
the resolution would assure that the 
saU were perceived as real judges and 
t the Armed Services had previously 
court. 

igation rose in opooslUon to the pro> 
lesc judges currently serve fifteen year 
that they would be subject to removal 
. He argued that the recommendation 
nsure that the judges appointed would 
the need of the special status for this 

( of Columbia losc in favor of the pro- 
urisdiction over life and death and re* 
n independent of the Executive branch 
and the possibility of removal at (he 
induct. He insisted (bat the Congres- 
:n streamlined and had recently proven 

'irginia proposed an amendment Chat 
spect to providing life tenure for the 
if Military Appeals and would suggest 
e 1 judges. 

rtdiiient out of order because it intro- 
ince all Military Appeals judges are 
[ges arc not judges of the Court of Mil- 

ti Association and the Standing Com* 
PoTces, Admiral Jenkins argued that 
or judges of the Court of Military Ap- 
' Supreme Court Justice Scalis, which 
(judge life tenure by operation of law 
dge" and reminded delegates that the 
pposed giving Article III status to the 


net nt page 367. 


HOUSS OF DELBGATBS 

In closing. Robiiuion O. Everett argued that in recent limes there had 
<oin« special pToblems and continuing difficulties because of the ab> 
of life tenure, which have led to a number of refusals at the Court 
t' Military Appeals. 

By a voice vote, the House declined to approve (he reconunendation. 

1 . Cdward J. Grenier. Jr. from the District of Columbia withdrew the 

" *ltSectias‘i second recommendatioD^^ concerning the hiring of adminis- 
‘ ‘'LlSraave law judges because a paragraph that had been left out of the res* 
jifnlution was inadvertently still discussed in the report, 

X .'Wniiam A. Mtirasc of Colorado moved the Section's third recom- 
Mdatioa aa revised.^ He explained that (he revision was made to ciar- 
dial the proposal was not intended to apply to private letter rulings of 
in Department of Treasury or responses to technical advice requests re* 
ttiog to tax audits, only with the so-called non-legislative rules of ad- 
uniitrative agencies and departments. The recommendation was 
: ^lipproved by vcnce vom as follows: 

ff resolved. That the American Bar Association recom- 
meodi th&t: 

1. Before an agency adopts a Donlegislative rule that is likely to 
have signifieani impact on the public, the agency provide an op* 
portunity for members of the public to comment on the pro- 
posed rule and to recommend alternative policies or 
interpretations, provided that it is practical to do so; when non- 
legisiative rules are adopted without prior public participation, 
immediately following adoption, the agency afford the public an 
opportunity for post-adoption comment and give notice of this 
opportunity. 

2. When an agency proposes to apply a nonlegislative rule in an 
enforcement or other proceeding, it provide affected private 
parties an oppwtunity to challenge the wisdom or legality of the 
rule. The agency should not allow the faa that a rule has already 
been made available to the public to foreclose consideration of 
the positions advanced by the affected private parties. 

3. When an agency proposes to act at variance with a policy or in- 
terpretation contaiTx^ in an established nonlegislative rule on 
which a private party has reasonably relied: 

a. the party have an opportunity to request relief, and 

b. the agency explain why it is departing from its established 
policy or intcrpretalioii. 


r 






Note: Section 552 of (he Administrative Procedure Act states cir- 
Ij’Purastancei in which an agency is permitted to apply standards, iuter- 
- ?^*rttstion$, or general statements of policy that adversely affect a 
,^,^fliBaber of the public, even though it has not employed the noticc- 

report of Uia Seciioa cm be fotiad ac page 373. 

' M t^it of (hs Sectioa can be fuunii ut puge 3110, 
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58 ANNUAL MEETING 

and-comment procedures of S U.S.C. SS53 in iheir adoptiots. Pot pur- 
poses of this recommeodation, the term aonlegialative rule refers to any 
such document, in whatever format it may have beeo adopted, that 
comes within the requirements of section 5S2 to be indexed and pub- 
lished or made available to the public. The recommendation however, 
reaches only those agency documents respecting which public reliance 
or conformity is inteoded, reasonably to be expected, or derived from 
the conduct of agency officials and personnel*, in parrlcular, enforcement 
manuals setting internal priorities or procedures rather than standards 
for conduct by the public are not covered, whether or not they have 
beeo in fact published or otherwise made available to the public. 


Tnfoimation ai Report of the Board of Govemoft. ^ Secfetarv Palermo 
presented the Informational Report of the Board of Governors on actions 
taken since the last meeting of the House. He moved approval of the con- 
tinuation of varioos Association entities and of the reconstitution of the 
Steering Committee on Racial and Ethnic Bias as the Council on Racial 
and Ethnic Justice, and of the reconstitution of the Working Groim on 
Unmet Legal Needis of Children and Their Pamilies as a Steering Com- 
mittee. The motion was approved by voice vote and the following Com- 
mittees and Commissions were continued: 


Advertising 
Bioethics and the Law 
Centtal and Eastern European 
Law Initiative 
Coalition for Justice 
College and University Nonpro- 
fessional Legal Studies 
Drug Crisis 
Energy Law 

Funding the Justice System 
Homelessness and Poverty 
Immi^ation Law 
Impaired Attorneys 
Interest on Lawyer Trust 
Accounts 

International Activities 
International Criminal Court 
Law and Literacy 
Legal Education 
Legal Problems of the Elderly 
Legal Services and the Public 
Medical Professional Liability 


Member Benefits for Disabled 
Lawyers 

Mental and Physical Disability 
Law 

NonUwycf Legal Practice 
Opportunities for Minorities in 
(he Profession 
Partnership Programs 
Permanent Facilities 
Project 2000 

Public Understanding About the 
Law 

RICO Coordinating Committee 
Solo and Small Firm Practition- 
ers 

Standards Relating to Child 
Abuse 

Uniform Franchise and Busi- 
ness Opportunities Act 
Women in the Profession 
Youth Education for Citizenship 


Standing Committe<L_oo Soeciallzation.** Christel E. Marquardt of 
Kansas, Chair of the Committee, moved adoption of the rccmmendacion. 


HOUSE o» 

Secretary Palermo reported thur t 
if the late report was accepted To 
plained that the organizations seekit 
orous procedures that were adopiu 
that the applications for the apply! 
the Association entities. She told ihi 
opinion that they had done everythi 
worked and that it was done in an 
Leslie W. Jacobs, delegate from 
to defer the recommendation and a 
Public Contract Law, Public Util 
sources Law, Litigation, Intelleciu 
supported (he motion. He argued 
SecdoDS needed an opportunity to 
icatlons and the precedent chat wot 
insisted that the report identified i 
itly set forth in the standards prt 
expressed concern about the impai 
role of the Section iuelf a« the prii 
try's antitrust lawyers. 

W. Emmett Marston ofTenness 
defer action on the recommendatio 
had the opportunity to comment ot 
cedures and that the states were wni 
to provide some leadership. 

By a standing vote of 72 to 87, t 
recommendation was then approve 

BE IT RESOLVED, That the 
the following designated Kpeciali 

1. Civil Trial Advocacy pre 
Advocacy. Boston, MA: 

2. Criminal Trial Advocaoi 
Trial Advocacy, Boston. . 

3. Business Bankruptcy pro. 
of America Academy of C 
cialists, Chicago. IL: 

4. Creditors’ Rights prograr 
America Academy of Co 
ciBlUts. Chicago. IL: 

5. Business Bankruptcy pn 
Board of Cenification, NV 

6. Consumer Bankruptcy pi 
Board of Certification. Vi 

Section of AdmiTiis^ri uive Law a» 
Brower of the District of Columb 


Iftfarmacionsl Report of rJie Boird of Oovornon cm be fotind oi psjo 61 . 
■^he full repoti of tbe Sundiag CommitlM un b« found oi page 269. 
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REPORT NO. 4 OF THE 

SECTION OF ADMINISTRATIVE LAW AND 
REGULATORY PRACTICE 


RECOMMENDATION* 

BB IT RESOLVED. That die American Bar Association recom- 
mends that: 

1 . Before an agency adopts a nonlegislatjve rule that is Ukely to have 
significant impact on the public, the agency provide an opportu- 
nity for members of (he public to comment on the proposed rule 
and to recoaimend alternaeive policies or inteqnetationg. pro- 
vided (hat it is practical to do so; when nonlegislative rules are 
adopted without prior public participation, the agency afford the 
public an opportunity for post-adoption comment and give notice 
of this opportunity. 

2. When an agency proposes to apply a nonlegislative rule in an en- 
forcement or other proceeding, it provide affected private parries 
an opponuotty to challenge the wisdom or legality of the I'ulc. The 
agency should not allow the fact that a rale has already been 
made available to the public to foreclose consideration of the 
positiont advanced by the affected private parties. 

3. When ati agency proposes to act at variance with a policy or in- 
terpretation coauined in an established nonlegislative rule on 
which a private party has reasonably relied: 

a. the party have an opportunity to request relief, and 
h. the agency explain why it U depaiiing from its esublUbed 
policy or interpretation. 


N(He: SMiion SS2 of the AdminiSLrtiive Procedure Act uiei cireumsiaaeei in which an ' 
IS pennined le apply lUnderdi. iocetprewiotu. or eeneral stouniems of policy that ' 
adversely elTcci a member of die DUblic. even ihovch it hat «m employed the notice, 
aad’Conitnenipmccduxei of 3 U.S.C. |333 in (iMir adoptio*. For pnrpMes of thie reeem- 
menaadon. the tenn nonlcglilaiive rule refen w any rueh documeiK. i» whuever formar 
It may have been adopted, that coinei with the requiremenit of jection 552 to bo indexed 
.uid puWtthed or nude available lo ihe public. The reranmeiidatioa, however, reacbe* wily 
those aien^ documeno teipeeiing with puUie relianee or confonnity K inicnded and rei 
••Oiubly 10 be expected: «i paniculur. cnforcemew manuale seninf inumal pnoritivs or mo- 
ceduru rather dun sund^ for conduci by the public are aoc covered, wuetber or not ibey 
nave heea in feet published or otberwiae available to tbe public. 

The reoemmendatjon wu revised and approved. See pan 57. 


A '‘rule" under the AdminUcru 
Procedure Act (APA) is 'The wl 
or part of any agency statemcn 
general or particular applicabi 
and fiitura effect designed to im| 
ment, interpret, or describe law 
policy.! The APA requires noiicc 
comment rulemaking for "legii 
tive” rules; chat is, rules that 
legally bin^ng on persons subj 
to them. But these procedures iii 
not be followed for the adopiioc 
“inteipretadve rales" and "gent 
statements of policy," or for adir 
iscrative sufi manuals and instr 
dons to staff, both of which are 
legally binding on the puhlic.^ 
An agency can require mcmb 
of the public "to resort" to ih' 
nonlegislative rules, or it can r 
on them in ways that "adversely 
feei[]" members of the public. oi 
if elw agency complies with (he c 
closure provisions of (he APA.^ 1 

‘SU S.C. 8 55K4). 

vd. S 55). Such rules are nei legally bind 
Ob perioM subject to (bem bienust iliey 
tiei intended by tbe adopting ojianuy le 
pUraent s gtint ordefegsied isgieUt 
power. Because such rules »e not legi 
binding, (be APA does not rM|iiire ibeir ad 
lion be preceded by ootUe und enmm 
ruJnnaJuRg. Tbus, it is inappropriAie for 
sgen^ so ute such rules to impose t pro. 
cel binding efTeci numbers of the pub 
Koben A. Antbony, iruttpniaitvt Jlulei. f 
i«y AaMnwni*. Gui^nus, Manuals, and 
Me-~Sho¥U Federal agcncie t Use Tft 
Ta Bind The FiMicf. 1992 Duke L.J. 1.' 


10 the public by publishing them in the I', 
trat Jtegtjier, or making ihem available 
copying, see litfra aoie 4 ft acenmponyi 
text, Peter Strauee describes these rules 
"pubiicaiion rule*." Peter L. .Straus.'!. An 
tfOduction to Administraiivi: justice In 1 
United Staler 157 (1989). Although ilie tih 
familiar term of "nonlegislaiive rules" 
used in the text, that term is inicnderl in 
coextentive wid) Strauss' concepr. . 
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ican Bar Association recom* 


wlative lule that is likely to have 
the agency provide ao opponu" 
comment on the proposed rule 
oliciei or Interpretations, pro- 
i when flonlegislative rules are 
'cipation. the agency afford the 
■ptioa comment and give notice 

/ a noitlegislative rule in ur cn- 
Jrovide affected private paitie» 
dom or legality of the rule. The 
. that a rule has already been 
orcclose consideration of the 
j private parties, 
t variance with a policy or in- 
•lisbcd nonlegislative rule on 
Jly relied: 

to request relief, and 
leparting from its established 


j:i stales cireutnsunce.v in which an 
. or gcneml siaiementt of policy that 
Sh It hai not employed the aotiea- 
opijon. For purpose, of thit reeom- 
sucl) dociunent. in whatever format 
imenis of lecUon 552 lo be indeMd 
■n’mendation, however, reaches only 
e 0. conformity it intended and rea- 
lals seitinf internal prioritiet or pro- 
itc not covered, whether or not ihcy 
ihe (>uhlic. ’ 

pa^e 57. 
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. A “mle" under the Administiative 
Procedure Aa (APA) it “the whole 
or part of any agency tutement of 
general or particular applicability 
and future effbet designed to imple- 
ment, interpret, or describe law or 
policy.' The APA requires notice and 
commeRl rulemaking for *'legi$la. 
tive" rules: that is, rules that are 
legally binding on persons subject 
to thefiL But tbese procedures need 
sot be followed for the adoption of 
- “iaterpretative mlea** and “general 
statements of poliey." or for admin- 
istrative staff manuals and inslruc- 
tioot to staff, both of which are not 
legally binding on the public.^ 

Aa agency can require member* 
of the public “tb resort” to these 
' Bonleglslative roles, or it can rely 
on them in ways that “adversely af- 
feetn” members of the public, only 
if the agency complies with the dis- 
closure provisions of the APA.^ The 


‘3 U.S.C. 5 551(4). 

M. f 353, $u«h ivies are aoi legally binding 
o« IKr«<ms (uhjcct lo (Item beesuK they are 
W latendcd by the adopUng srenejr lo ire- 
pleaent a grm of delcgaieJ kgijlativc 
pewer. Because toefa niles are not legally 
WadSnubeAPAdm BM require tfieir 3dop. 
n3*nu*r^'TV ^ by ■«>ee and comment 


APa requires that such rules either 
be published in the Federal Regis- 
ter (policy statements and interpre- 
tative rules) or made available for 
public inspection and copying (ad- 
ministrative staff manuals and in- 
structions to staff).* 

The increasing reliance by agen- 
cies on nonlegislative rules, and 
the problems that they pose for the 
public, suggest the need for pro- 
cedural reform. Building on the 
extensive analysis of nonlegisla- 
live rules by two members of (his 
Section, Professors Antboay^ and 
Asimow*. this report justifies the 
pjocedurel reforms that are 
recommended. 

Popnlsiity 

Agencies have Increasingly re- 
lied on nonlegislaiive rules in part 
to escape the “ossification” of the 
nilemaking process attributable to 
judicially and politically imposed 
burdens of explanation. Agencies 
issuing nonlegislative rule have 
been able to bypass the Office of 


- - — Wng. -ppu, ii is inapprophaie for in 
*^y » uie iueh nie* lo irepofc i p«cti- 
^^wUsg effect meinHen of the public. 
*wwn A. Anthony. Imtnnrttivt Kules. Pot- 
•^Slaunuiuj, GnUoiKfi. Manuals, and iho 


*S U.S.C. fi SS2(i>. 

^/ititrpnrtvt Kulej. lupra note 2; Roben A. 
Anthony. "WtU. You Wfanr Tht Pemth Don’t 
n>M Agency Efforts To Maks fJanIttista- 
flor«*en« Bind Tht PuMc. 33 Adinin. 

trtm,. ‘ R'b/efe Agenty fnterprtiatlant Should Bind 

ciriicits aadilu Courts f. 7 Vale J, Reg, I 
(1090) Ihereintfrer ciud u “WhiehAgenn' 
/nwr;>rererferM Should Bind"] 

Michial Asinww. California Vndtriround 
Pegulutlons, 44 Admin. L. Rev. 43 (1993} 
Ifiereiriaftsr as "Undtrgraund Btgula- 
lions' y, Mieheol Asimow, AI«n/cgii/aitve 
ftuUmakins and Eegulaiory Pgform. 19S5 
Dulce L Rev. 3BJ. 404-08 (cited tieKina(l'!r 
M hwrpftiailvt Rules and Policy State- 
menis. 73 Mich, L. Rev. 320 (1977) (cited 
hsreinaficT as -Public Fanicipaim’’]. 


” I w ulux LJ. tJi 

gtaa untnarttt a* '•iHttrprttiye Rules'll. 

i^wue Mich nlM must be made uvaitable 
w the publK by pgbUtbine them in the Fed- 
*ni Register, cr tnaUng them available for 
wpywg. see infra loie 4 * nccttmpinyinu 
^*ti^**" Strauv* deechbes tbeia rultt at 
J^blietnon nil^-pewL. 

Adminisuauvc Juiliee lo The 
Slates 1ST(IP80). Akhtwgh the more 
^iltar term of “oonkgltlative roles' is 
^ « du text ihK tenn is inunded to be 
soexiensive w«h Stnnaa'eencepi. 
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M&nagemeat and Budget (OMB).^ 
Ib addition, it is unlikely (hat a 
nonlegislaiive rule will be subject 
to pie-eoforcement review; in- 
stead. the rule probably will be 
challenged only in connection with 
review of a denial of permission 
or an enforcement proceeding, if 
it is ever reviewed at all. If so. an 
agency avoids the necessity of 
constructing a rulemaking record 
at the time it adopts the rule.* 
Nonlegislative rules have been 
the “bread and butter" of the ad- 
nunistrative process for three ad- 
ditional reasons.’ Such rules are 
not only more easily issued and 
amended than legisladve rules, but 
they permit agency personnel to 
fill in the details of a regulatory 
regime, especially the technical 
details, without necessarily in- 
volving top agency administra- 
tors.'^ A third reason that agencies 
issue interpretive rules is that 
courts are likely to gram at least 
some deference to the agency's 
interpretation." 


’Themu 0. McCaniy, S«mt Theughif On 
’OiMiifyiHi" Tht Mmakina 41 

Duke L.J. IlSd. lUl (1992). 0MB did uy 
10 plug (hii loophole, but its Gfre«ijv«neu is 
unoontin. M. at 1442 n. 271. 

*/</. ai 1441. 

^ha ootpul of nonlegl(laiiv« ruKS dwuft 
ihe proRiulgaiion ofnilei portuunc \o no- 
iiei and eoiDnont nilemikinf. Peter L. 
Scrauft, n* JimUn^liing CowittUHtH. 1992 
Duke L.J. 14d2, 1461. 
at 1477. 

“Skidmore v. Swift * Co.. 323 U.S, 134 
( 19M]. Cndei Skidmert. the ageney inter, 
preuiicn 

ti a tubeuniial inpiit and counu for 
aumeihini, much ai legiylaiive history 
may count. But the authoritative act of 
inierpretaiion teroaini with Che coun. The 
court coniiders the agency view, and ap. 
prove* ii only it ii deemed eonreei. 
Which Agency Interprtioiiom Should 
Bind, tupra note S, ti 13. 


Beaefleial Purposes 
Nonlegislative rules serve two 
beneficial purposes. First, they are 
a method to inform the public about 
agency interpreutions or policies 
in circumstances where the agency 
chooses not to adopt a legislative 
rule. For example, because a policy 
statement signals the posuiun that 
an agency may take in an enforce- 
ment action, it eliminaies the sur- 
prise that might otherwise result if 
a person did not anticipate the 
agency's positioa. Second. nonleg.r ' 
islative rules permit an agency to 
issue authoritative guidance to 
agency employees, thereby uniur-i 
isg administrative uniformity and • 
policy coherence. Agencies rely on 
staff manuals, for example, as a ' 
means of reguUrixing employee ac- 
tion that directly affects &e public. 

Adverse imparl 
Nonlegislative rules can also' 
have (be following three adverse 
impacts. First, such rules can be ' 
adopted without public input. A 
person who believes the rule lo be 
unwise or illegal mu.« cither com- 
ply. or challenge the policy is an ‘ 
enforcement or application pro- . 
ceeding at the agency or in pre-ot- 
forcement judicial review.'^ 
Because of the time and expense of. 
challenging a noolegislaiive rule,''. 
however, members of the publio il! 
may simply comply. Moreover, • 
problems of cipeness and finality <■ 
may prevent prc-enforcemcDi re- .-A 
view.'^ In cates where review is not w 


''Nailooil Auwmailve Laaodry & Cleu- ' 
ing Council v. Schultz, 443 F.2d 6S9 (DC. 
Cir. 1971). 

‘‘Richard J. Pintce. Sidney A. .Shapiro, t 
Paul R. Vcrkoil. AdmintnraUve Law * ' 
Pfo«e«f J 5.7 (1992). 


sought or is unavailable, memh 
of the public will have no opp 
tunity to contest the rule, uni 
they were in a position to oppos 
by lobbying the agency before 
pile was adopted, and the ager 
is denied the educative valuu 
their facts and arguments.'* 
Second, an agency may irca 
nonlegislative rule as binding 
members of the public. This c 
occur because of inadvertence 
HCncy personnel enoneously i 
Bume the policy Is legal 
binding— or strategic buhavior 
agency personnel treat (he poll- 
as legally binding in the hope th 
members of the public will acqi 
esce in its enforcement, thereby c 
abling the agency to avoid noU> 
and comment rulemaking. Persoi 
who challenge this behavior ai 
protected as long as a court detec 
that the agency has imposed a bitji 
ing obligation. But those who at 
quiesce are denied the opponunil 
to comment on legislative rule 
which is afforded &em under ih 
APA. 

FiMlIy, because members of th 
public rely on nonlegislative rule 
authoritative guidance of ai 
ageocy's intentions, these person 
may be adversely affected by ihci 
reliance.'® This can occur, for ex 
ample, when an agency asKeru it 
an enforcement proceeding a posi- 


Interpreilvt Rultt. ttipn note 2a( 1317. 
‘*Richanl Pierce. SiCoey Shapiro, 3k Paul 
Verkull, iaprp note 13, 6.4,4a-b: Inter. 

mtatlMt RuUs, supra note 2. ai 13S5. S9. 
“AgenciM vi^am individual* noi to rely. sec. 

infra note 22 &. accompajiyini tout, 
out such warnings ore disregarded for good 
reason*. Per example. itM agency may adept 
* policy suiemenc for th« exprasj purpoia 
oF guiding the public. Moreover, there is a 
reasonable cxpeeuiion that agency em- 
ployees udll follow stuff inxiriieiioju and 
manual*. 
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meant thM the agency had adopted 
a rule which is binding on Itself 
whenever it promulgated a policy 
sutement or interpretative rule. 
Cases like CAM have made agen- 
cies reluctant to commit themselves 
to abide by noalegisiative regula- 
tions.^^ FDA, for example, has pro- 
posed a procedure rule that warns: 


been followed several liinieM with- 
in the D C. Circuit, but its hu been cited 
only once by another federal appellate 
court. New Entland ^ok Indus, of New 
Hampshire v, United Suus. 861 F.2d 6SS 
(Fed. Ctr. 1988) (remanding to Armed Ser- 
vice Bd. of Contract Appetla for deierml- 
natioDi whether DOD funding reguUitan 
w&sasubstendvenilcorapoUey iBucmcnt 
but noting that the regulstion eonciinad 
mudatoiy language of the type found die- 
positive in CN/). However. OuerditA Fed- 
eral Savings and l.«an Aii'n. v. FSLIC. 
Sa9, F2d 6d8 CD.C. cir. 1978) held ibti no< 
Uee and eommant rulemaking la requited 
when an agency promalgetes a policy sute- 
meot or iotcrprctatlve rule and binds itself 
to follow (hat rule. Caonfien federni in. 
volvad FSLIC erilerla for measuring the ad- 
equacy of audits of savings and lain 
institutions which were chslleoged as tuh- 
auncive rules promulgaied without notice 
end cooreent proceduns. Ths court identt. 
fled the critieal factor u whether the regu* 
Utioes limited the agency's diicrccloni 
suiing "If it eppairs that a to^ulled policy 
tiatement is in purpose or likely effect oai 
ihei namwl)r limltt sdminiaaatjve ditete- 
tion. it evill be tsken for what it it— a bind- 
ing rule of subicwilve law." /d. m 666-67. 
Having said that, the court upheld the rug. 
ulaiions as policy suienents. nnding that 
they preserved the agency's diKretion. Id at 
666. Althtnigh tbis approach to defining e 
lagielaiive rule has been oriticiied because 
it focuses on whether a rule is binding on an 
agency, rather chan on whether it it binding 
on private parties, /nurprttivt Sultt, rupre 
note 2. at lSd9-M. Cuardlan FtJtrai has 
gained wide acetpisnee on this point in 
other circuits. grr.r.p..W.C. v, Bowen. 807 
FJd 1502. 1505 (9ihCir. 1987) (Invalidat- 
ing Bellmofl Review Program used by HH$ 
Secrcuty because it liaiited agency oiacre* 
tion): Ryder Truck Lines. Inc. v. United 
Slates. 716 F.2d 1369. 1377(110) Cir. 1983) 
(upholding ICC formula used to grant pri- 
vate carrier status as a policy statement 


AQ advisory opinion dofts not 
bind the agency, and it does not 
create oi confer any rights, priv- 
lleget. or benefits for or on any 
person. FDA may, in its discre- 
tion. recommend or initiate 
legal or adminlsirauve action 
against a person or product with 
respect to an action taken in 
conformity with an advisory 
opiDton. provided that the legal 
or administrative action is con- 
sisteot with applicable statutes 
and regulations.^ 

This reluctance by agencies to 
abide by ooolegislativc rules harms 
the public as Richard Thomas has 
perceived: 

In short, under those cases fol- 
lowing the reasoning of CWt], 
(he more unaiructured, variable, 
and undisciplined the agency’s 
prosecutcuial approach, vhe more 
shielded as agency’s prosecutor- 
ial discretion will be mom public 
participation and. clismately, 
ftooi Judicial review. Bui, if reg* 


analogous to FSUC rogulmiAnt in 
Gkardlen Federal): Burrou^* Wrllcomi 
V. Sehweiktf. 649 F.2d 221. 224 (4(h Cir. 
1981) (upholdiag H>A memo regarding 
imcedure for approving new drug appliea* 
tioni H a policy aoiernem allowing agency 
to caerciM dUmiion): Faimlaud Induatiiei 
Inc. V. United Suna.642 F.M 208. 210 (7th 
Cir. 1981) (ctwsifyUig ICC pronouneement 
as a policy fiatemeni); Iowa Power end 
Light Co. T. Butling;ton NomierD, Inc. 647 
F2d 796. Ill (8di Ctr. 1981) (upholding 
ICC procedure for cnfafceinaM of ceriaiB 
(SIC concraeu on a caac-by-CMe baait u a 
policy aonmeot): Americas Trucking Ai- 
loeiaitone v. ICC, 659 F.2d 452. 463 n.41 
(5ih Ck i98i) (clasailying ICC guidclinn 
for determiejng rettrkiion removal appli- 
cations u subtianiive rules, and invalidat- 
ing them— nM as violating the .aPa. but w 
unreasonable legislative rules under Motor 
CirrierAct). 

»57 Fed. Beg. 473]* (Oct 15. 1992). 
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uiarity of agency enforcemt 
tion, centralized contr- 
agency personnel, and impc 
of public, agency-wide poU 
desired — and they are desii 
most citizens — then a rul 
essentially penalizes an a; 
for restricting the discreti 
its own personnel would a 
to be counter-productive.^^ 


Analysis of the 
RecommcDdadon 
The recommendation ha> 
goals. One is to increase ch 
portunity for public comnte 
noalegisiative rules, includin 
opportunity to challenge a no 
islative rule at the time it is 
posed to be applied. The othei 
is to reduce the hardship thi 
suits when a person or entity i 
on a nonlegisUtivc rule (h; 
agency decides to change wi 
prior notice. 

Opportunity To Commer 

Faragraph I recommends 
”[b]efore an agency adopts a 
legislative rule that is like! 
have significant impact on ths 
lie, the agency should pnwld 
opportunity for members of 
public to comment on ihe prap 
rule and to recommend alterm 
policies Or interpretations, pre 
ed that it is practical lo do so" 
that “[w]hen noniegislativc r 
are adopted without prior pt 
participation, the agency shouh 
ford members of the public an 


-^Xiefiard M. Thomas, PratecMunal 
crtHon and Agency Setf-Regulininn: C 
Young and the Aflataxin Dunne. <4 A< 
L. Rev. (31. 155 (1992) 
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positions advanced by the affected 
(private parties.” The Administra* 
live Conrerence has adopted a sim* 
liar recommendation for policy 
statements.'^ 

These procedures should have 
several beneficial effects, They 
would relieve members of the pub- 
lic of their “Hobson's choice" and 
make it possible for the agency to 
obtain more input from the public. 
In addition, the procedures address 
the situation where an agency treats 
a nonlegislaiive rule as binding 
through inadvertence or design. A 
person or entity could use the rec- 
ommended procedures to challenge 
the agency's action on a procedur* 
a] (as well as substantive) basis in 
cases where a court challenge is 
in^iracticablc. 


•*A|»ney Peli» SiatemeAts. Recorninen* 
Usiian 9Z.2. Si F«4. (1992). 

Ceneening policy tlctemcfttl, ACUS («<- 
ommcflUs: 

Agoeciei iSat issue policy siaicmetiu 
should examine and, where necesiKy, 
change their fomal and infocinai proee- 
dures. where they already exist, so allow 
at an addiUonal suhjeei requeeis for mod- 
ifieatiea or recensideratlaa of such 
lUiemenix. Agencies should also con- 
sider new procedures separate from iha 
eonsMi in which the policy statement Is 
aenially applied. The procedures should 
not merely consist of an opponuoicy to 
challenge the applicahilisy of the doeu- 
msm or request wmvera or uscmptlon 
iVom Iti rather, afleeied persons should 
be alTotded a fair opporienity (o chal- 
lenge (he legiility or wisdom of (he doc- 
umeni ur ia suggests iliereative choice* 
in an agency o/fleiala. The opponuoity 
should take place at or before the time 
the policy siatemcnr is upplied to effect- 
ed persons unlcM it is inappropriate or 
imptaciicable ui do so. 

Id. Concerning insiTuctlons to agency staff, 
ACUS siaue: "ageneies are encouraged to 
obuin public commeiit on such guidance." 
Id. 


The TecoramendaiioR could dis- 
courage the use of aonlegialative 
rules by agencies because of the 
procedural obligations,^^ but since 
these procedural burdens ore rela- 
tively minor this result should not 
be a serious problem. All that is 
asked of so agency is to obtain 
input form the public, and reeom- 
meadaiiou 1. which asks agencies 
to permit eonunents before a non- 
legislative rule is issued, applies 
only in instances where the rule 
is likely to have a sigoificani ef- 
fect on the public, and only if a 
conimeat period prior lo issuance 
of the role is not impracticable. 
Moreover, even if an agency ip 
burdened by obtain such input, 
this result must be weighed 
against the increased accountabil- 
ity that the recommendation would 
create. Pinalty, agencies should 
not regard these recommendations 
as a deadweight cost. Agencies 
can benefit from the procedures 
because ihey Invite merabets of 
the public to infmm the agency 
eoncerniftg the wisdom and legal- 
ity of its rule. 

Kelief From A Policy Change 

Paragraph 3a recommends that 
“(wjhen an agency proposes, in an 
eoforcemcBt proceeding or other- 
wise, to act at variance with a pol- 
icy or interixetation coniained ia 
so established nonlegislaijve rule 
on which a private parly ha,s rea- 


Ridtt. mpra RolB 6, 
SOS-08 (economic model of bufeaucrxrie 
choice suggescs dut MUiuonpj procedvrea 
dijcouraeet use o(Mnle(»(«iyc nileil; tf.- 
Undtrffo\ii»d Refulationt, tHpra not* 6. 
(cUboriie California proeeduni requite- 
menis hive discouraged use af nonlccisla* 
dve rules). 


sonably relied, the pari 
have an opportunity to rc 
lief." This procedure wi 
mit an agency to cor 
justice attributable to de 
reliance on unrcvokcd nc 
tive rules, or any ixher 
attributable to the agency 
in policy. 

The recommendation 
speak to whether a person 
ing relief can obuin judicl 
of an agency decision not 
such relief. If there i.s ju< 
view of a deci-sion not tc 
waiver, and if such u de 
not committed to agency c 
by law. an agency would 
deference as long a$ it cot 
ulste a racional reason 
waiver or exemption was 
priate, such as the wai 
inconsistent with the s 
statutory euforeemoni obi 
The recommendation ther 
specii separation of pow 
siderations that ilmii the i 
which courts can estop ag 


”A balsnclng tern it implicit i 
pcesch because to deurmin* w 
sgeBcy's failure lo srsni u vuu 
abuse ofditeretion.acnuri wnnl 
(he extent of the detrimenul rti 
the agency's juilincailont cone* 
a waiver woald be ineppropiial 
law and commeDtatort envision i 
antdng approach. Ravcn>Hansen, 

1 7, at 70; Schwanx, tupra note 
Profeijuior Schwans. for exampl 
mends: 

The mtlonaliTy of reru<iina i 
waiver must be conaidered in I 
agency’s authority, if any. i 
waiver, (he relationihip beiwee 
ernmeni's ‘'wrong'' and the tc- 
of law (0 be estopped, the a' 
and adequacy of other remed 
dress (be agency "wrong,'' an 
pact of esioppci'liice relic 
applicable policy nr policies. 
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ommendation could dis- 
ae use of nonlegislative 
igsncies because of the 
1 obligations,^^ but since 
edural burdens are rela- 
or this result should not 
lus problem. All that is 
an agency is to obtain 
i the public, and recom* 

I I. which asks agencies 
;omments before a non- 
' rule is issued, applies 
(Stances where the rule 

0 have a significant ef> 
e public, and only if a 
period prior to issuance 
e is not impracticable. 

. even If an agency is 
by obtain such innut. 
It must bo weighed 

1 increased accountabil- 

■ recommendation would 
Daily, agencies should 
these recommondations 
weight cost. Agencies 
it from tbe procedures 
ney invite members of 

■ 10 inform the agency 
I the wisdom and legal- 
ule. 

rom A Policy Change 
sb 3a recommends that 
) aguncy proposes, in an 
nt proceeding or other- 
t at variance with a pol- 
-.rpretation contained in 
:hed nonlegislative rule 
a private party has rea- 


ii/ir RHUt. tupra note 6, 
lomic madtl of bureaucrsiie 
SIX iMt addiiioiisl procedures 
.uc Ilf nonlcgislaiive rules): ttf. 
I k^guleriom, supra nine <), 
ilif»niia procedural require- 
ixcouraged use of aonlegiMa* 
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sonably relied, the party should 
have an opportunity to request re- 
lief." This procedure would per- 
mit an agency to correct any 
justice attributable to detrirocnial 
reliance on uncavoked nonlegisla- 
tive rules, or any other injustice 
attribuuble to the agency's change 
in policy. 

The recommendation does not 
speak to whether a person request- 
ing relief can obtmn judicial review 
of an agency decision not to grant 
such relief. If there is judicial re- 
view of a decision not to grant a 
waiver, and if such a decision is 
not cofumitted to agency discretion 
by law, an agoncy would reactive 
deference as long as it could eiiic- 
ulatc a rational reason why a 
waiver or exempdon wa* inappro- 
priate, such as the waiver was 
inconsistent with the agency's 
statutory enforcement obligations. 
The recommendaiioo therefore re- 
spects separation of powers con- 
sideraiione that limit the extent to 
which courts can estop agencies.*’ 


Obligation to Explain 
Policy Changes 

paragraph 3b recommends that 
“tw]hen an agency proposes, in an 
euforcement proceeding or other- 
wise, to act at variance with a policy 
or interpretation contained in an es- 
tablished nonlegislative rule on 
which a private party has reasonably 
relied, the agency should explain 
why it is departing from its estab- 
lished policy or interpretation.’* The 
recommendation, whicb addresses 
the problem of dctrimenml reliance 
on established nonlegislative rule^ ii 
a middle ground between giving 
agencies complete discretion to 
abandon such nonlegislative rules 
and asldng agencies to bind them- 
selves voluntarily to follow such 
rules. By asking the agency to de- 
fend its change in policy or inter- 
pretation. which is an obligation ti 
might have anyway,^* the recom- 
mendation protects persons who 
have rca-vonably relied on the estab- 
lished rule from an arbitrary change 
policy.^® 


fSi 

I 

isj 

Ii* 

i.iri 


ft 


’•a baUncing wsi is unpJicit ie this ap- 
proaeli bceauae to determine wbedwr the 
aiency's faUaic to |nmt • weiw ia an 
■biu« of Uittretwn. a coon wouM compare 
ibe CAlent of ibe detrimental rcbonce with 
Uae agency's justifleatiou coaecrruns why 
a waiver would be inappropfiaie. Cuircni 
law and comnitniaior* envision Huch a bal- 
ancing approach. Ra»cii-Hana«n. nqwu flow 
n, ai 70; Schwartz, npro nolc 17. ai <iS9. 
Professor Schwana. for esamiRc. iccom- 

The rationality of rcfiHinp w praoi a 
waiver miiit be considered in light of the 
agenoy'i eaibority. if any. to grant a 
weiver. the rolitiemhip between the gov- 
ernmenra • wrong" end the reqiitremcni 
of law to be euof^cd, the availability 
and adequacy of other mnedicc u> re- 
dreti the agascy “wtoog," and im- 
pact of eatop^MUte relief on ibe 
applicable policy or poUeiea. 


fotor Vehicle Mfga. Assoc, v. Sute Farm 
(lomobile tfU. Co., 463 U-S. 29 (1963). 
’ct«r Sirauai hss explained the value of 
ntiriAg such explenutien in terms of "pub- 
■tiOA rules." which for this purpose can be 
;erded u coexiensive with neolegitlaiive 
let. Ste Supra note 3. Streius notea: 

One may atsert in the course of agency 
adjudication ibat publication rule is in- 
appropriate on the facts, whereas a leg- 
islative rule binds the agency adjudicator 
as well aa a court: end an agency is not 
peimitred to treat deputuK from the ad- 
vice of a publication rule aa an Infrac- 
tion— it still must take its case in terms 
of the seaiute or rule underlying ibe pub- 
lication rule. But it doea not follow that 
the agency of its staff are free to disre- 
gard vaiidy adopted publication rules on 
which .1 privtw party may have relied 
^sent the dcmonsiraiion of its ineppro- 
priateiuss. The whole point of the eier- 
wise is CO strusturc diacretion, lo provide 
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t of (lie Reconimeadatlon 
igraph 4 explains the scope 
recommendation: 

ion 552 of (he Adininlstra- 
Procedure Act states cir- 
stances in which an agency 
Tniicted to apply standards, 
pretations, or general state- 
of policy that adversely 
i a member of the public, 
though it has not employed 
lotice-aad'comment proce- 
i Of 5 U.S.C. §553 in their 
tion. For purposes of this 
nmendation. the term non- 
ativc rule refers to any such 
Qient. in whatever format it 
have been adopted, that 
s within the requiremenu 
:tion 552 to be indexed and 
:hed or made available to 
iblic. The recommendation. 
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however, reaches only those 
agency documenls respecting 
which public reliance or confor- 
mity is intended and reasonably 
to be expected: in particular, en* 
forcemeni cnanuaU setting inter- 
nal priorities or procedures 
rather than standards tor conduct 
by (he public are not covered, 
whether or not they have been in 
fact pubtished or oti^rwisc made 
available to the public. 

The recoramendatioa encom- 
passes administrative staff manu- 
als and staff instructioas, as well 
as other oonlegislalive rules if they 
are made public and given sub- 
suatial circulation io such a way 
that affected persons have actual 
and timely notice of tltt documents' 
temu, because these documents, no 
less than policy staiements or in- 
terpretive rules, can pose the prob- 
lems identified earlier, concerning 
lack of public input, agency treat- 
ment of oonlegislative rules as 
binding, and detrimental reliance 
by the public.’’ These documents 
are included for a practical reason 
as well. If the recommendation ap- 
plied only to general statements of 
policy and interpretations of gen- 
eral applicability contained in pol- 


’’The KcemneaCstion docs not extend lo 
nonlegistntJve nlc* tiui do not come with- 
in (he ra^uiremeati of leedoa SS2 to be in- 
dexed aid published nr ntide avAilfibie to 
the public for two reasou. Pint, a person 
can net be required to resort in. ur he ad- 
vereely tweeted by. tneb rules, unless an 
ateiKy compliea with Scctioa SS2 in terms 
of publUhitig tueh rates ot odurwise nak- 
Inp them available lo the public. U.S.C. 
91 5S2(I)-(Z). Second. brauK such rules 
are not publisbed or odierwisa made avail- 
able u At public, Iherc is little likelihood 
of advene reliance if an agency docs not 

follow sucii rules. 


icy sLStements and interpretive 
rules, agencies could avoid the im- 
pad of the recommendation by 
switching to staff manuals and in- 
structions to adopt such rules. 

Agencies could deter reliance by 
attaching a label to adminisirativc 
manuals or staff tasiructtons that 
warn private parties not to rely on 
any statements of general policy or 
interpretations of general applica- 
bility. This solution, however, is 
undesirable for three icasons. First, 
agencies may simply attach such a 
warning routinely to all staff man- 
uals and insiructions to suff. Sec- 
ond. this solution prevents useful 
interaction between the agency and 
the public concerning administra- 
tive manuals and staff instructions, 
and forestalls constraining agency 
discretion for purposes of fairness 
in C8.ses where the private partii^ 
are affected by agency action.^ Fi- 
nally. there is ovidence that agen- 
cies have regarded staff manuals 
and instructions to staff as provid- 
ing bindieg rules on private parties. 

The recommendation extends 
only to those agency documents re- 
specting which public reliance or 
conformity is intended and reason- 
ably to be expected. For example, 
enforcement manuals setting inter- 
nal priorities or procedures, rather 
than standards for conduct by the 
public, are not covered, whether or 
not they have been in fact pub- 
lished or otherwise made available 
to the public. Where no such public 
reliance or conformity is intended 
and reasonably to be expected, this 
problem will not exist. The recom- 
mendation is also necessary be- 
cause members of the public may 
reasonably rely on nonlegislative 


^‘Scr reier Strauss, rupra note 9, u I4R6. 
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rules as authoriiative guidance of 
&Q agency's intentions. Where an 
^ency intends a document to set 
internal procedures or priorities, 
radier than standards for conduct 
by the public, however, such re- 
liance by the public is unwarranted. 

Pinally, applying the recommenda- 
tion to documents which only es- 
tablish internal guidance and 
priorities could turn such guidelines 
into constraints, and thereby deter 
the agency from relying on this 
useful method of managing agency 
employees. 

Respectfully submlUed, 
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Economic Analysis of Federal Regulations 
Under Executive Order 12866 

After President Clinton signed Executive Order 12866, "Regulatory Planning and Review," the Administrator of the 
Office of Information and Regulatory Affairs of the Office of Management and Budget convened an interagency group 
to review the state of the art for economic analyses of regulatory actions required by the Executive Order. The group 
was co-chaired by a Member of the Council of Economic Advisers and included representatives of all the major 
regulatory agencies. This document represents the results of an exhaustive two-year effort by the group to describe 
"best practices" for preparing the economic analysis of a significant regulatory action called for by the Executive Order. 
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ECONOMIC ANALYSIS OF FEDERAL REGULATIONS 
UNDER EXECUTIVE ORDER 12866 


INTRODUCTION 

In accordance with the regulatory philosophy and principles provided in Sections 1 (a) and (b) and Section 6(a)(3)(C) of 
Executive Order 12866, an Economic Analysis (EA) of proposed or existing regulations should inform decisionmakers 
of the consequences of alternative actions. In particular, the EA should provide information allowing decisionmakers to 
determine that: 

There is adequate information indicating the need for and consequences of the proposed action; 

The potential benefits to society justify the potential costs, recognizing that not all benefits and costs can 
be described in monetary or even in quantitative terms, unless a statute requires another regulatory 
approach; 

The proposed action will maximize net benefits to society (including potential economic, environmental, 
public health and safety, and other advantages; distributional impacts; and equity), unless a statute requires 
another regulatory approach; 

Where a statute requires a specific regulatory approach, the proposed action will be the most cost-effective, 
including reliance on performance objectives to the extent feasible; 

Agency decisions are based on the best reasonably obtainable scientific'^ technical, economic, and other 
information. 

While most EAs should include these elements, variations consistent with the spirit and intent of the Executive Order 
may be warranted for some regulatory actions. In particular, regulations establishing terms or conditions of Federal 
grants, contracts, or financial assistance may call for a different form of regulatory analysis, although a full-blown 
benefit-cost analysis of the entire program may be ^ropriate to inform Congress and the President more fully about 
its desirability. 

The EA that the agency prepares should also satisfy the requirements of the "Unlunded Mandates Reform Act of 
1995" (P.L. 104-4). Title II of this statute (Section 201) directs ^encies "unless otherwise prohibited by law [to] assess 
the effects of Federal regulatory actions on Stale, local, and tribal governments, and the private sector..." Section 202(a) 
directs agencies to provide a qualitative and quantitative assessment of the anticipated costs and benefits of a Federal 
mandate resulting in annual expenditures of $ 1 00 million or more, including the costs and benefits to State, local, and 
tribal governments or the private sector. Section 205(a) requires that for those regulations for which an agency prepares 
a statement under Section 202, "the agency shall [1] identify and consider a reasonable number of regulatory 
alternatives and [2] from those alternatives select the least costly, most cost-effective or least burdensome alternative 
that achieves the objectives of the proposed rule." If the agency does not select "the least costly, most cost-effective, or 
least burdensome option, and if the requirements of Section 205(a) are not "inconsistent with law," Section 205(b) 
requires that the agency head publish "with the fin^ rule sm explanation of why the least costly, most cost-effective, or 
least burdensome method was not adopted." 
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The "Regulatory Flexibility Act" (P.L. 96-354) requires Federal agencies to give special consideration to the impact of 
regulation on small businesses. The Act specifies that a regulatory flexibility analysis must be prepared if a screening 
analysis indicates that a regulation will have a significant impact on a substantial number of small entities. The EA that 
the agency prepares should incorporate the regulatory flexibility analysis, as appropriate. 

This document is not in the form of a mechanistic blueprint, for a good EA cannot be written according to a formula. 
Competent professional judgment is indispensable for the preparation of a high-quality analysis. Different regulations 
may call for very different emphases in analysis, For one proposed regulation, the crucial issue may be the question of 
whether a market failure exists, and much of the analysis may need to be devoted to that key question. In another case, 
the existence of a market failure may be obvious from the outset, but extensi^^ analysis might be necessary to estimate 
the magnitude of benefits to be expected from proposed regulatory alt^natives. 

Analysis of the risks, benefits, and costs associated with regulation must be guided by the principles of full disclosure 
and transparency. Data, models, inferences, and assumptions should be identified and evaluated explicitly, together 
with adequatejustifications of choices made, and assessments of the effects of these choices on the analysis. The 
existence of plausible alternative models or assumptions, and their implications, should be identified. In the absence of 
adequate valid data, properly identified assumptions are necessary for conducting an assessment. 

i 

Analysis of the risks, benefits, and costs associated with regulation inevitably also involves uncertainties and requires 
informed professional Judgments. There should be balance between thoroughness of analysis and practical limits to the 
agency's cj^acity to carry out analysis. Tlie amount of analysis (whether scientific, statistical, or economic) that a 
particular issue requires depends on the need for more thorough analysis because of the importance and complexity of 
the issue, the need for expedition, the nature of the statutory language and the extent of statutory discretion, and the 
sensitivity of net benefits to the choice of regulatory alternatives, In particular, a less detailed or intensive analysis of 
the entire range of regulatory options is needed when regulatory options are limited by statute. Even in these cases, 
however, agencies should provide some analysis of other regulatory options that satisfy the philosophy and principles 
of the Executive Order, in order to provide decisionmakers with information forjudging the consequences of the 
statutory constraints. Whenever an agency has questions about such issues as the appropriate analytical techniques to 
use or the alternatives that should be considered in developing an EA under the Executive Order, it should consult with 
the Office of Management and Budget as early in the analysis stage as possible. 

Preliminary and final Economic Analyses of economically "significant " rules ( as defined in Section 3(f)(1) of the 
Executive Order) should contain three elements: (1) a statement of the need for the proposed action, (2) an examination 
of alternative approaches, and (3) an analysis of benefits and costs. These elements are described in Sections Mil 
below. The same basic analytical principles apply to the review of existing regulations, as called for under Section 5 of 
the Executive Order. In this case, the regulation under review should be compared to a baseline case of not taking the 
regulatory action and to reasonable alternatives. 

I. STATEMENT OF NEED FOR THE PROPOSED ACTION 

In order to establish the need for tiie proposed action, the ^alj^is should discuss whether the problem constitutes a 
significant market failure. If the problem does not constitute a maricet failure, ^he mialysis should provide an alternative 
demonstiadon of compelling public need, such as in^roving govo-mnental processes or addressing distributional 
concerns. If the proposed action is a result of a statutory or judicial directive, that should be so stated, 

A. Market Failure 

The maly^ should determine whether there exists a market failure that is likely to be significant. In particular, the 
aotdysis should disth^uh^ actual market failures from potential market failures that can be resolved at relatively low 
cost by market participants. Examples of ti\e latter include spillover effects thkt affected parties can effectively 
internalize by negotiation, and problems resulting from information asymmetries that can be effectively resolved by the 
affected parties through vertical integration. Once a significant market failure has been identified, the analysis should 
show how adequately the regulatory alternatives to be considered address the specified market failure. 

The major types of market failure include: externality, natural monopoly, market power, and inadequate or asymmetric 
information. 



1 . Externality. An externality occurs when one party's actions impose uncompensated benefits or costs 
on another. Environmental problems a’e a classic case of externality. Another example is the case of 
common property resources that may become congested or overused, such as fisheries or the 
broadcast spectrum. A third example is a "public good," such as defense or basic scientific research, 
which is distinguished by the fact that it is inefficient, or impossible, to exclude individuals from its 
benefits. 

2. Natural Monopoly. A natural monopoly exists where a market can be served at lowest cost only if 
production is limited to a single produce. Local gas and electricity distribution services are 
examples. 

3 . Market Power. Firms exercise market power when they r^uce output below what a competitive 
industry would sell. They may exercise market power collectively or unilaterally. Government action 
can be a source of market power, for example If regulatory actions exclude low-cost imports, 
allowing domestic producers to raise price by reducing output. 

4. Inadequate or Asymmetric Information. Market failures may also result from inadequate or 
asymmetric information. The appropriate level of information is not necessarily perfect or full 
information because information, like other goods, is costly. The market may supply less than the 
appropriate level of informalion because it is often infeasible to exclude nonpayers from reaping 
benefits from tlie provision of information by others. In markets for goods and services, inadequate 
information can generate a variety of social costs, including inefficiently low innovation, market 
power, or inefficient resource allocation resulting from deception of consumers. Markets may also 
fail to allocate resources efficiently when some economic actors have more information than others. 

On the other hand, the market may supply a reasonably adequate level of information. Sellers have an incentive to 
provide informative advertising to increase sales by highlighting distinctive characteristics of their products. There are 
also a variety of ways in which "reputation effects" may serve to provide adequate information. Buyers may obtain 
reasonably adequate information about product characteristics even when the seller does not provide that information, 
for example, if buyer search costs are low (as when the quality of a good can be determined by inspection at point of 
sale), if buyers have previously used tlie product, if sellers offer warranties, or if adequate information is provided by 
third parties. In addition, insurance markets are important sources of information about risks. 

Government action may have unintentional harmful effects on the efficiency of market outcomes. For this reason there 
should be a presumption against the need for regulatory actions that, on conceptual grounds, are not expected to 
generate net benefits, except in special circumstances. In light of actual experience, a particularly demanding burden of 
proof is required to demonstrate the need for any of the following types of regulations: 

• price controls in competitive markets; 

• production or sales quotas in competitive markets; 

• mandatory uniform quality standards for goods or services, unless they have hidden safety hazards or other 
defects or involve externalities and the problem cannot be adequately dealt with by voluntary standards or 
information disclosing the hazard to potential buyers or users; or 

• controls on entry into employment or production, except (a) where indispensable to protect health and safety 
(e.g., FAA tests for commercial pilots) or (b) to manage the use of common property resources (e.g., fisheries, 
airwaves. Federal lands, and offshore areas). 

B. Appropriateness of Alternatives to Federal Regulation 

Even where a market failure exists, there may be no need for Federal regulatory intervention if other means of dealing 
with the market failure would resolve the problem adequately or better than the proposed Federal regulation would. 
These alternatives may include the judicial system, antittust enforcement, and-. workers' compensation systems. Other 
nonregulatory alternatives could include, for example, subsidizing actions to achieve a desired outcome; such subsidies 
may be more efficient than rigid mandates. Simil^ly, a fee or charge, such as an effluent discharge fee, may be a 
preferable alternative to banning or restricting a product or action. Legislative measures that make use of economic 
incentives, such as changes in insurance provisions, should be considered where feasible. Modifications to existing 
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M-OO-08 March 22, 2000 

I 

‘‘Guidelines to Standardize Measures of Costs and Benefits 
and the Format of Accounting Statements” 

Introduction 

These Guidelines are designed to help you, our r^latoiy ^encies, do your job more effectively. Tliey 
also will help us standardize the way we measure the benefits and co^s gf federal regulatory actions. 

Why do we need to do Economic Analysis? 

An economic analysis helps you evaluate die consequences of regul^iy action. It provides a formal 
way of organizing the evidence on the key effects - good and bad — of the various alternatives you are 
considering in developing die regulation. This allows you to assess whether the benefits of an xtion are 
likely to outweigh the costs, Your evaluation of the consequences of alternative regulatoiy and non- 
regulatory actions helps direct resources — those of society as a whole as well as for your agency - 
toward the greatest social good. 

Your economic analysis also informs others — otho' parts of the Exeoitive Branch of the Federal 
government, Congress, regulated entities and the public - of the effects of your action (and assures 
them of its reasonableness). In order to accomplish this, you should present a “transparent” analysis, 
This includes: 


• Identifying and evaluating reasonable alternatives to the proposed regulatory action, 

• Stating the important assumptions and showing the sensitivify of the estimates to these 
assumptions. 

What are the major parts of aa Ecooonuc Analysis? 

Your analysis should contain three basic el«nents: 

( 1 ) a statement of the need for the imposed action, 

(2) an examination of alternative q^woaches, and 

(3) an analysis of the benefits and costs of identified alternatives. 
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SECTION I: GUIDELINES FOR THE ANALYSIS OF BENEFITS AND COSTS 
OF MAJOR FINAL RULES 


A. GENERAL CONSIDERATIONS 


1. Is There a Need for the Regulatory Action ? President Clinton’s Executive Order 12866 states 
that “Each agency shall identify the problem that it intends to address (including, where applicable, the 
feilures of private maricets or public institutkais that warrant new agency action) as well as assess the 
significance of that problem.” To establish a need fta- the jwqx)sed action, you ^ould explain whetha 
the problem arises because of a sigoilOcaitf mark^ ^ure or some otho’ ccmipelling public If 

there is a significant market Mlure, you should describe dte n^re of this &ilure in both qii^it^e and 
quantitative terms. SSnce the existence of a rnaiket &ilure is ncd sufficient to justify government 
intervention, you should show that govemm^t intervention to conect thJ' market feilure is likely to do 
more econcwnic good than harm. If tite problem is not a significant market feilure, you should provide 
an alternative denjonshation of compelling public need. Such needs may include the improvement of 
govcmmenfid processes or distributional concerns. 


If the action is a result of a statutory or judicial directive, you should state so clearly. You should also 
discuss the specific authority for your action, the extent of discretion available to you, and the regulatory 
instruments you might use, 


2 . What Alternatives Should 1 Evaluate ? You should decide on and describe the number and 
choice of alternatives available to you and discuss the reasons for your choice. Alternatives that rely on 
incentives and offer increased flexibility are often more cost-effective than more prescriptive 
^jproaches. For example, user fees and information dissemination may be good alternatives to direct 
command-and-control regulation. Within a command-and-control regulatory program, performance- 
based standards may ofier advantages over standards specifying design, behavior, or manner of 
compliance. ^ 


You should especially consider all appropriate alternatives for the key attributes or provisions of the 
rule. 


fVhaf are some alternative regulatory actions I should consider? 

• Informational Measures. 

• Market-Based Approaches. 

• Performance-Based Standards. 

• Different Requirements fix Diffe«it Segmrals of the Regulated Population. 

• Alternative Levels of Stringent^. 
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• Alternative Effective Dates of Compliance. 

• Alternative Methods of Ensuring Compliance. 

Can you give me more specific examples? 

• Informational Measures - FDA requires labels showing the levels of nutrients and other 
ingredients that affect human health, rathw than ledrictii^ these ingredients. 

• Market-Based Approaches - EPA’s “Acid Rain” pre^am allows firms to trade permits to 

miit sulfur dioxide. This approadt allows films wfth costs of controlling emissions to buy 

permits fiom low-cost firms, reducing die costs of the overall program while maintainin g 
aggregate emissions redudions. i 

• Performance Standards - EPA sets automotive tailpipe mission standards in grams per mile 
traveled rather than requiring specific designs to achieve those ends. The National Highway 
Traffic Safety Administration (NHTEA) safely standards establish a permissible level offeree 
that may act on occupants in a crash rather than setting specific mandatory vehicle designs. 

Where there is a “continuum” of altomatives for a standard (for example, the level of stringency), you 
should generally analyze at least three options: ^ 

• the option serving as a focus for the Agency or program office regulatoiy initiative; 

• a more stringent option that achieves additional benefits (and presumably costs more) beyond 
those realized by the preferred option; and 

• a less stringent option that costs less (and presumably generates fewer benefits) than the 
preferred option. 

You should choose options that are reasonable alternatives deserving cae^ful consideration. In some 
cases, the regulatory program will focus on an optiem that is near or at the limit of technical feasibility or 
that fully achieves the objectives of the r^ulation. In these cases, the analysis would not need to 
examine a more stringent option. Fot each of the options analyzed, you should compare the anticipated 
benefits to the corresponding costs. 

In some cases, you may decide to analyze a wide array of options. Thus, DOE’s 1998 rule setting new 
energy efficiency standards for refngeratrws and fieezers analyzed a large number of options and 
produced a rich amount of information on their relative effects. TTiis analysis - examining more than 20 
alternative performance standards for one class of refiigerators with top-mounted freezers - enabled 
DOE to select an option that produced $200 more in net benefits per refrigerator than the least 
attractive option. 

You should analyze the boiefits and costs of difeent regulatoiy provisions separately when a rule 
includes a number of distinct provisions. If the radstence of one provision affects the benefits or costs 
arising from another provision, the analysis becOTies more complic^d, but the need to examine 
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provisions separately remains. In this case, you should evaluate each specific provision by determining 
the net benefits of the proposed regulation wifli and without it. 

Analyzing all possible combinations of proviaons in this w&y is imixactic^l if their number is large and 
interaction effects are widespread. You need to use judgment to select the most significant or relevant 
provisions for such analysis. 

You should also discuss the statutory requirements lhat affect the selection of regulatory approaches. If 
legal constraints prevait the selection of a r^ulaloiy action tlmt best satisfies the philosophy and 
principles ofExecutive Order No.12866, you should identify these constraints and estimate their 
opportunity cost. 

fi 

3. How Do I Choose a Baseline ? You need to measure the benefits and costs of a rule against a 
baseline. This baseline should be the best assessment of (he way the world would look absent the 
proposed regulation. The choice of a proper baseline may require consideration of a wide range of 
potential fectors, including; 

• evolution of the market, 

• changes in external factors affecting benefits and costs, 

• changes in regulations promulgated by the agency or other government entities, and 
the degree of compliance by related entities with other regulations. 

You may often find it reasonable to forecast that the world absent the regulation will resemble the 
present, If you do so, however, your baseline should reflect the future effect of current programs and 
policies. For review of an existing regulation, a baseline assuming “no change” in the regulatory 
program generally provides an appropriate basis for evaluating reasonable regulatory alternatives. 

When more ttian one baseline is reasonable and the choice of baseline wiJJ significantly affect estimated 
benefits and costs, you should consider measuring benefits and costs against alternative baselines. In 
doing so you can analyze the effects on benefits and costs of maldng different assumptions about other 
agencies’ regulations, or the degree of compliance with your own existing rules. In all cases, you must 
evaluate benefits and costs against the same baseline. You should also discuss the reasonableness of 
the baselines used in these sensitivify analyses. 

EPA’s 1 998 final PCB disposal rule provides a good example. EPA used several alternative baselines, 
each reflecting a different interpretation of existing regulatoiy requirwnents. In particular, one baseline 
reflected a literal interpretation of EPA’s 1979 rule and another ftie actual implementation of that rule in 
the year immediately preceding the 1998 revision. The use of multiple baselines illustrated the 
substantial effect changes in EPA’s implementation policy could luive on the cost of a regulatory 
program. In the years after EPA adopted the 1979 PCB disposal rule, changes in EPA policy -- 
especially aOowingtiie disposal of aufaroobile “direddCT fluff” in municipal landfills - reduced the cost 
of the program by more ftian $500 million per year. 


64 



246 




APPENDIX V 


Regulatory Impact Analysis Guidance 


^ A Eegulatoiy Impact Analysis (RIA) should demon- 
; shate that a proposed regulatory action aatisflea the 
'requirements of Section 2 of Executive Order No. 
I-1229I. To do so, it should show that: 

^ •There is adequate information concerning the 
^ < need for and consequences of the proposed action; 

I • The potential benefits to society outweigh the 
potential costs; and 

• Of all the alternative approaches to the given 
regulatory objective, the proposed action will 
I maximize net benefits to society. 

I The fundamental test of a satisfactory RIA ia 
1 whether it enables independent reviewers to make an 
informed judgment that the objectives of Executive 
Order No. 12291 are satisfied. Ah RIA that includes 
' all the elements described below is likely to fulfiU 
this requirement. Although variations consistent with 
> the spirit and intent of the Executive Order may be 
' warranted for some rules, most RIAs should include 
these elements. 

The guidance in this document is not in the form of 
; a mechanistic blueprint, for a good RIA cannot be 

( written according to a formula. Competent profes* 
Bional judgment is indispensable for the preparation 
of a high-quality analysis. Different regulati^ may 
call for very different emphases in analysis. For one 
proposed regulation, the crucial issue may be the 
question of whether a market failure exists, and 
much of the analysis may need to be devoted to that 
key question. In another case, the existence of a 
market failure may be obvious horn the outset, but 
extensive analysis might be necessary to estimate the 
, magnitude of benefits to be expected from proposed 
■ regulatory alternatives, The amount of an^ysis 
(whether scientific, statistical, or economic) that a 
particular issue requires depends on how crudal that 
issue is to determine the best alternative and on the 
complexity of the issue. 

Regulatory analysis inevitably involves uncertain- 
ties and requires informed professional judgments. 
Whenever an agency has questions about such issues 
' as the appropriate analytical techniques to use or the 
alternatives that should be considered, it should con- 
F suit with the Office of Management and Budget as 
F early in the analysis stage as possible, 

, This document is written primarily in terms of 
proposed regulatory changes. However, it is equally 
applicable to the review of existing regulations. In ihe 
latter case, the regulation imder review should be 


compared to a baseline case of no regulation and to 
reasonable alternatives. 

Elements of a Regulatory Impact Analysis 

Preliminary and final Regulatory Impact Analyses 
of major rules should contain five elements. They are: 
(D a statement of the potential need for the proposal, 
(2) an examination of alternative approaches, (3) an 
analysis of benefits and costs, (4) the rationale for 
choosing the proposed regulatory action, and (5) a 
statement of statutory authority. These elements are 
explained in Sections I-V below. 

L STATEMENT OF POTENTIAL NEED FOR 

THE PROPOSAL 

In order to establish the potential need for the 
proposal, the analysis should demonstrate that (a) 
market failiue exists that is (b) not adequately re- 
solved by measures other than Federal regdation. 

A. Market Failure 

The analysis should determine whether there ectists 
a market failure that is likely to be significant. Once 
such market fkilure has been identified, the analysis 
should show how adequately the regulatory alterna- 
tives to be considered addiess the specified market 
failure. Tte IdiueM iaiajM sfithanat Mure? are 
e^Oternali^, patural monopoly, and inadequate !nfor- 
miijboh. 

1. Externality. An, externality occurs when one 
party’s actions impose imcompensated benefits or 
costs on another outside the marketplace,,^ 
xnantal problems are a classic case of externality. 
Another example is the case of common property 
resources that may become congested or overused, 
such as fisheries or the broadcast spectrum. A third 
example is a “public good,* such as defense or scien- 
tific research, whose distinguishing characteristic is 
that it is inefficient, or impossible, to exclude individ- 
uals from its benefits. 

2. Natural monopoly. Natural monopoly exists 
where a market can be served at lowest cost only if 
production is limited to a single producer. L^l 
telephone, gas, end electricity services are examples. 

3. Inadequate information. The optimum, or ideal, 
level of information is not necessarily the maximum 
possible amount, because information, like other 
goods, should not be produced when the costs of doing 
so exceed the benefits. The free market does not 
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necessarily supply an optimal level of in&noatiai, 
because information, once generated, can be dis- 
seminated at little or no marginal cost, and because 
it is commonly infeasible to exclude nonpayers from 
reapii^ benefits from the provision information by 
others. Where market failure due to inadequate in- 
formation is the rationale for government inter- 
vention, a regulatory action to improve the availabil- 
ity of information will ordinarily he the preferred 
alternative. 

The current state of knowledge about the econom- 
ics of information is not highly developed. Therefore, 
regulatory intervention to address an information 
problem should only be undertaken where thme is 
substantial reason to believe that private incentives 
to provide information are seriously inadequate and 
that the specific regulatory interventim proposed will 
provide net benefits for society. 

In many circumstances, the availability of informa- 
tion, while perhaps not optimal, is reasonably ade- 
quate, so that attempts to regulate information are as 
likely to make things worse as to make them b^ter. 
Information about a particular characteristic 4^ a 
product, for example, would be reasonably adequate if 
buyers could determine the existence of the charac- 
teriatic by Inspection of the product before purchase 
or (in the case of a frequently purchased piquet) by 
use of the product. Even if the characteristic could 
not be determined by buyers, government interven- 
tion would not be warranted where sellers have 
incentives to reveal the existence of the charact^stic 
to buyers. Sellers will have substantial incentives to 
supply information about any characteristic that is 
Important to buyers and valued positively by them, 
particularly if the level of the dmracteristic varies 
between the products of one seller and another. In 
these circumstances, sellers whose {uoducts rank 
highly in the valued characteristic can increase their 
sales by informing buyers of the superiority of their 
products. If the level of the characteristic does not 
vary between the products of one seller and anoflwr, 
individual sellers have less incentive to inform buyers 
about the characteristic. Even so, the incentives tjf 
individual sellers or of a trade association to supply 
information may be substantial. 

Sellers are least likely to supply adequate informa- 
tion about a particular characteristic of their product 
where the characteristic is negatively valued by con- 
sumers and the level of the chara^rstic does not 
vary between the products of one seller and those of 
another (e.g., cholesterol in eggs). Even in such , cir- 
cumstances, substantial information about the char- 
acteristic may be available to buyers. Fw example, 
sellers of rival products may supply the information 
(e.g., while sellers of butter may have no incentive to 


tell buyers about cholesterol in butter and ita^ 
consequences, sellers of margarine do 1 
incentive). Where the negative characteristic 
a health or safety hazard, the threat of fi 
lut liability lawsuits may give sellers 
tives to reveal information about the 
ard. News media, consumer groups, 
agencies, and similar services may su 
tion not supplied by sellers. In summary, - 
possible to^dentify situations in which ~ 
due to inadequate information is more li 
rant regulatory intervention, each situat 
examined on a case-by-case basis. 

There should be a presumption against the 
certain types of regulatory actions, except ini 
drcumstancea. A particularly dem anding 1 
proof is required to demonstrate the potentiid' 
for any of the following types of regulations; 

• Price controls in competitive markets 

• Controls on production or sales in com; 
markets 

» Mandatory uniform quality standards for g; 
services, unless they have hidden safety 
defects and the problem cannot be adc 
dealt with by voluntary standards or ii 
disclosing the hazard to potential buyers or ] 

• Controls on entry into employment or pro 
except (a) where indispensable to protect !: 
and safety (e.g., FAA tests for conunefcial 
or (b> ‘to manage the use of common 
resources (e.g., fisheries, airwaves, Federal- 
and offshore areas). 

B. Alternatives to Federal Regulation 

Even where a market failure exists, there s 
no need for Federal regulatory intervention il 
means of dealing with the market failure resold 
problem adequately or better than the propi^ed; 
eral regulation would. Among the alternative.' 
that may^'^be applicable are the judicial 
(particularly liability cases to deal with heedd^. 
s^ety), antitrust enforcement, and workers’ : 
sation systems. 

An important alternative that may often be:^' 
vant is regulation at the State or local lev^' 
determining whether there exists a potenl^ 
a proposed Federal regulation, the analj^is 
examine whether regulation at the Federal : 
more appropriate than- regulation at the State ei 
level. This, analysis may support regulation 
Federal level where rights of national 
(such as legal equality among the races) or 
tions of interstate commerce are involved. S ; 
state commerce is involved the analysis sKoti^^ 
tempt to determine whether the burdens! 
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state commerce arising from different State and 
regulations are so great that they outwei^ the 
ntages of diversity and local political choice. In 
) cases, the nature of the .market failure may 
r suggest the most appropriate gdvenimental 
of regulati^^^or example, pollution that spills 
}s state lines (^ch as acid rain whose precursora 
iransported widely in the atmosphere) is probably 
controlled by Federal regulation, while localized 
ition (such as garbage truck noise) is probably 
i efficiently handled by local government regula- 

general, because demands among localities for 
rent governmental services differ and because 
petition among governmental units for taxpayers 
citizens may encourage efficient regulation, the 
lleet imit of government capable of correcting the 
ket failure should be chosen. This must, however, 
lalanced against the possibility of higher costs 
luse national firms would be required to comply 
1 more than one set of regulations and because 
linistering similar regulations in more than one 
immental unit involves some costs of duplication, 
s, some analysis may be necessary to determine 
ch level of government can most efficiently regu- 
a specific market failure. 

' the analysis does suggest a potential need for a 
etal action, it should also consider alternatives of 
regulatory Federal measures. For example, as an 
mative to requiring an action or the use of a 
bicular product, It may be more efficient to subei' 
I it. Similarly, a fee or charge may be a preferable 
mative to banning or restricting a product or 
on. An example would be an effiuent discharge 
which has been recommended as an efficient way 
imit pollution, because it causes pollution sources 
h different marginal costs of abatement to control 
uents in an efficient manner. lu addition, legisla- 
I measures that make use of economic incentives, 
h as changes in insurance provisions or changes in 
petty ri^ts, should be considered. 

AN EXAMINATION OF ALTERNATIVE 
APPROACHES 

?he RIA should show that the agency has consid- 
d the most important alternative approaches to 
: problem and must provide the agency’s reasoning 
selecting the proposed regulatory change over 
'h alternatives. Ordinarily, it will be possible to 
ninate some alternatives by a preliminary analy- 
}g!avix>g a joao^feahJo number of alternatives to 
evaluated by quantitative benefit-cost analysis 
ording to the principles to be described in Section 
The number and choice of alternatives to be 


selected for detailed benefit^ost analysis is unavoid- 
ably a matter of judgment. There must be some 
balance between thoroughness of analysis and prac- 
tical limita to the agency’s capacity to cany out 
analysis. 

Alternative re^latory actions that should be ex- 
plored include the following: 

1. Afore performance-oriented standards for health, 
safety, and environmental regulations. Performance 
standards are generally to be preferred to engineer- 
ing or design -Standards because they allow the regu- 
lated parties to. achieve th^ regulatory objective in 
the most cost-effective In general, a performance 
standard should Ite preferred wherever that perfor- 
mance can be measured or reasonably imputed. Per- 
fonnance standards should also be applied as broadly 
as possible without creating too much variation in 
regulatoiy benefits; for example, by setting emission, 
standards on a plant-wide or firm-wide basis rather 
than source by source. It is misleading and inappro- 
priate, however, to characterize a standard os a 
performance standard if it is set so that there is only 
one feasible way to meet U; as a practical matter, 
such a standard is a design standard. 

2. Different requirements for different segments of 
the regulated population. For example, there roi^t be 
difforrat requirements for large and small firms. If 
such a differentiation is made, it should be based on 
perceptible differences in the costs of compUence or in 
the Itenefits to be expected foom compliance. For 
example, some wrker safety measures may exhibit 
economies of scale, that is;- lower costs per worker 
protected in lai^e firms than in small fiiins. A heav- 
ier burden should not be placed on one segment of 
the regulated population on the grounds that it is 
better able to afford the higher cost; this is a sure 
formula for loading disproportionate costs on the 
most productive sectors of the economy. 

3. Alternative levels of stringency: In general, both 
the benefits and costs associated with a regulation 
will increase with the level of stringency (although 
costs will eventually increaM more rapidly than bene- 
fits). It is important to consider alternative levels of 
stringency to better understand the relationship 
between strin^ncy and benefits and costs. This 
approach will increase the information available to 
the decisionmaker on the option that maximizes net 
benefits. 

4. Alternative effedive dates of compliance. The 
timing of a regulation may also have an important 
effect on its net benefits. For example, costs of a 
r^:u]ation may vary Bubstaotially over different com- 
pliance dates for an industry that requires a year or 
more to plan its production runs efficiently. In this 
instance, a r^ulation whose requirements provide 
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sufficient lead time is likely to achieve its goals at a 
much lower overall cost than a regulation that is 
effective immediately. 

5. Alternative methods o/* ensuring compliance. 
Compliance alternatives include the appropriate en- 
tity (local, State, or Federal) enforcing compliance, 
whether compliance is enforced hy on-site inspection 
or periodic reporting, and structuring compliance 
penalties so that they provide the most appropriate 
incentives. 

6. Informational measures. Measures to improve 
the availability of information include government 
establishment of a standardized testing and rating 
system (the use of which could be made mandatory or 
left voluntary), mandatory disclosure requirements 
(e.g., by advertising, labeling, or enclosures), and 
government provision of information {e.g., Iqr govern- 
ment publications, telephone hot-linea, or public in- 
terest broadcast announcements). If intervention is 
necessary to address a market failure arising from 
inadequate information, informational remedies will 
generally be the preferred approaches. As an alterna- 
tive to a mandatory standard, a regulatory measure 
to improve the availability of information has the 
advantage of being a more market-oriented approach. 
Thus, providing consumers information abwt con- 
cealed characteristics of consumer products gives con- 
sumers a greater choice than banning these products 
(for example, consumers are likely to benefit more 
from information on energy efficiency than from a 
prohibition on sale c€ appliances or automobiles fell- 
ing below a specified standard of energy efficiency). 

Except for prohibiting Indisputably false state- 
ments (whose banning can be presumed beneficial), 
specific informational measures must be evaluated in 
terms of their benefits and costs. Faradoxicaliy, the 
current state of knowledge does not generally permit 
the benefits and casts of informational remedies to be 
measured very accurately. Nonetheless, it is essential 
to consider carefully the costs and benefits of alterna- 
tive informational measures, even if tirey cannot be 
quantified very precisely. Some effects of informa- 
tional measures can easily be overlooked. For exam- 
ple, the costs of a mandatory disclosure requirement 
for a consumer product include not only the obvious 
cost of gathering and communicating the required 
information, but also the loss of any net benefits of 
information displaced by the mandated information, 
the cost of any inaccurate consumer interpretation of 
the mandated information, and any inefficiencies 
arising from the incentive that mandatory disclosure 
of a particular characteristic gives to producers to 
overinvest in improving that specific characteristic of 
their products. 


Where information on the benefits and costs of 
alternative informational measures is insufficient to 
provide a clear choice between them, as will often be 
the case, tlfe least intrusive alternative, sufficient to 
accomplish the regulatory objective, should be chosen. 
For example, it will often be sufficient for government 
to establish a standardized testii^ and rating system 
vrithout mandating its use, because firms that score 
well according to the system will have ample incen- 
tive to publicize the fact. 

7. More market-oriented approaches. In general, 
alternatives that provide for more nxarket-oriented 
approaches, with the use of economic incentives re- 
placing cofemand-and-control requirements, should 
be explored. Market-oriented alternatives that may 
be considered include fees, subsidies, penalties, 
marketable rights or offsets, changes in liabilities or 
property rights, and required bonds, insurance or 
warranties (In many instances, implementing these 
alternatives will require legislation). 

III. ANALYSIS OF BENEFITS AND COSTS 
A. Genera^Princlples 

The preliminary analysis called for by Sections I 
and II should have narrowed the number of alternB' 
tives to be considered by quantitative benefit-cost 
analysis to a workable numb^. Ordinarily, one of the 
alternatives will be to promulgate no regulation at 
all, and this alternative will commonly serve as the 
base from which increments in benefits and costa ate 
calculated for the other alternatives. Even if altenia- - 
tives such as no regulation are not permissible statu- 
torily, it ie^‘often desirable to evaluate ffie benefits 
and costs of such alternatives to determine if statu- 
tory change would be desirable. Departments and 
agencies bear a similar burden when they perform 
environmental impact statements in which alterna- 
tives that lie outside their statutory authority must 
be considered. 

In some cases, the desirability of specific alterna- 
tives outside the scope of the agency's regulatory 
authority may be determined by use of basic eco^ 
nomic concepts in light of the principles enumerated 
in Section I. In other insteuices, however, only a 
quantitative benefit-cost analysis can resolve the 
question, and such alternatives will need to be in- 
cluded in the analysis of this section. In addition, 
alternative forms of agency regulation will need to be 
evaluated by quantitative benefit-cost analysis. 

1. Evaluation of Alternatives. Except where prohib- 
ited by law, the primary criterion for choice among 
alternatives is expected net benefit (benefits minus 
costs). Othqr criteria may sometimes produce equiva- 
lent results, but they must be used with care to avoid 
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Circular A-4 

September 17, 2003 


TO THE HEADS OF EXECUTIVE AGENCIES AND ESTABLISHMENTS 
Subject: Regulatory Analysis 

This Circular provides the Office of Management and Budget’s (OMB's) guidance to 
Federal agencies on the development of regulatory analysis as required under Section 6(a)(3)(c) 
of Executive Orderl2866, "Regulatory Planning and Review,” the Regulatory Right-to-Know 
Act, and a variety of related authorities. The Circular also provides guidance to agencies on the 
regulatory accounting statements that are required under the Regulatory Right-to-Know Act. 

This Circular refines OMB’s “best practices" document of 1 996 
(http://www.whitehouse.tfov/omb/inforeti/riaguide.htmh . which was issued as a guidance in 
2000 (http://www.whIteltouse.gov/omb/memoranda/mOO-OS.pdfi . and reaffirmed in 2001 
(http://www,whitehouse.gov/omb/memoranda/m01-23.htmh . It replaces both the 1996 "best 
practices" and the 2000 guidance. 

In developing this Circular, OMB first developed a draft th^t was subject to public 
comment, interagency review, and peer review. Peer reviewers included Cass Sunstein, 
University of Chicago; Lester Lave, Carnegie Mellon University; Milton C. Weinstein and 
James K. Hammitt of the Harvard School of Public Health; Kerry Smith, North Carolina State 
University; Jonathan Weiner, Duke University Law School; Douglas K. Owens, Stanford 
University; and W, Kip Viscusi, Harvard Law School. Although these individuals submitted 
comments, OMB is solely responsible for the final content of this Circular. 

A. Introduction 

« 

This Circular is designed to assist analysts in the regulatory agencies by defining good 
regulatory analysis - called either "regulatory analysis” or “analysis” for brevity - and 
standardizing the way benefits and costs of Federal regulatory actions are measured and reported. 
Executive Order 12866 requires agencies to conduct a regulatory analysis for economically 
significant regulatory actions as defined by Section 3(f)(1). This requirement applies to 
rulemakings that rescind or modify existing rules as well as to rulemakings that establish new 
requirements. 

The Need for A nalysis of Proposed Regulatory Actions' 

Regulatory analysis is a tool regulatory agencies use to anticipate and evaluate the likely 
consequences of rules. It provides a formal way of organizing the evidence on the key effects - 


‘ We use the term “proposed” to refer to any regulatory actions unda consideration regardless of the stage of the 
regulatory process. 
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• Identify the expected undesirable side-effects and ancillary benefits of the proposed 

regulatory action and the alternatives. These should be added to the direct benefits and 

costs as appropriate. 

With this information, you should be able to assess quantitatively the benefits and costs 
of the proposed rule and its alternatives. A complete regulatory analysis includes a discussion of 
non-quantified as well as quantified benefits and costs. A non-quantified outcome is a benefit or 
cost that has not been quantified or monetized in the analysis. When there are important non- 
monetary values at stake, you should also identify them in your analysis so policymakers can 
compare them with the monetary benefits and costs. When your ^alysis is complete, you 
should present a summary of the benefit and cost estimates for each alternative, including the 
qualitative and non-monetized factors affected by the rule, so that readers can evaluate them. 

As you design, execute, and write your regulatory analysis, 'jp’ou should seek out the 
opinions of those who will be affected by the regulation as well as the views of those individuals 
and organizations who may not be affected but have special knowledge or insight into the 
regulatory issues. Consultation can be useful in ensuring that your ^alysis addresses all of the 
relevant issues and that you have access to all pertinent data. Early consultation can be 
especially helpful. You should not limit consultation to the final stages of your analytical efforts. 

You will find that you cannot conduct a good regulatory analysis according to a formula. 
Conducting high-quality analysis requires competent professional judgment. Different 
regulations may call for different emphases in the analysis, depending on the nature and 
complexity of the regulatory issues and the sensitivity of the benefit and cost estimates to the key 
assumptions, 

A good analysis is transparent. It should be possible for a qualified third party reading 
the report to see clearly how you arrived at your estimates and conclusions. For transparency's 
sake, you should state in your report what assumptions were used, such as the time horizon for 
the analysis and the discount rates applied to future benefits and costs. It is usually necessary to 
provide a sensitivity analysis to reveal whether, and to what extent, ^he results of the analysis are 
sensitive to plausible changes in the main assumptions and numeric inputs. 

A good analysis provides specific references to all sources of data, appendices with 
documentation of models (where necessary), and the results of formal sensitivity and other 
uncertainty analyses. Your analysis should also have an executive summary, including a 
standardized accounting statement. 

B. The Need for Federal Regulatory Action '■* 

Before recommending Federal regulatory action, an agency must demonstrate that the 
proposed action is necessary. If the regulatory intervention results from a statutory or judicial 
directive, you should describe the specific authority for your action, the extent of discretion 
available to you, and the regulatory instruments you might use. Executive Order 12866 states 
that “Federal agencies should promulgate only such regulations as are required by law, are 
necessary to interpret the law, or are made necessjuy by compelling need, such as material 
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failures of private markets to protect or improve the health and safety of the public, the 
environment, or the well being of the American people ... ." 

Executive Order 12866 also states that “Each agency shall identify the problem that it 
intends to address (including, where applicable, the fiiilures of private markets or public 
institutions that warrant new agency action) as well as assess the significance of that problem.” 
Thus, you should try to explain whether the action is intended to address a significant market 
failure or to meet some other compelling public need such as improving governmental processes 
or promoting intangible values such as distributional fairness or privacy. If the regulation is 
designed to correct a significant market failure, you should describe the failure both qualitatively 
and (where feasible) quantitatively. You should show that a government intervention is likely to 
do more good than harm. For other interventions, you should also provide a demonstration of 
compelling social purpose and the likelihood of effective action. Although intangible rationales 
do not need to be quantified, the analysis should present and evaluate the strengths and 
limitations of the relevant arguments for these intangible values. 

Market Failure or Other Social Purpose 

The major types of market failure include: externality, market power, and inadequate or 
asymmetric information. Correcting market failures is a reason for regulation, but it is not the 
only reason, Other possiblejustifications include improving the functioning of government, 
removing distributional unfairness, or promoting privacy and personal freedom, 

1 . Externality, common properfy resource and public good 

An externality occurs when one party's actions impose uncompensated benefits or costs 
on another party. Environmental problems are a classic case of externality. For example, the 
smoke from a factory may adversely affect the health of local residents while soiling the property 
in nearby neighborhoods. If bargaining were costless and all property rights were well defined, 
people would eliminate externalities through bargaining without the need for government 
regulation,^ From this perspective, externalities arise from high transactions costs and/or poorly 
defined property rights that prevent people from reaching efficient outcomes through market 
transactions. 

Resources that may become congested or overused, such as fisheries or the broadcast 
spectrum, represent common property resources. "Public goods,” such as defense or basic 
scientific research, are goods where provision of the good to some individuals cannot occur 
without providing the same level of benefits free of charge to other individuals. 

2. Market Power 

Firms exercise market power when they reduce output below what would be offered in a 
competitive industry in order to obtain higher prices. They may exercise market power 
collectively or unilaterally. Government action car be a source of market power, such as when 
regulatory actions exclude low-cost imports. Generally, regul^ions that increase market power 


’ See Coase RH (1960), Journal of Law and Economics, 3, 1-44. 
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for selected entities should be avoided. However, there are some circumstances in which 
government may choose to validate a monopoly. If a market can be served at lowest cost only 
when production is limited to a single producer - local gas and electricity distribution services, 
for example - a natural monopoly is said to exist. In such cases, thi government may choose to 
approve the monopoly and to regulate its prices and/or production decisions. Nevertheless, you 
should keep in mind that technological advances often affect economies of scale. This can, in 
turn, transform what was once considered a natural monopoly into a market where competition 
can flourish. 

3 . Inadequate or Asymmetric Information 

Market failures may also result from inadequate or asymmefric information. Because 
information, like other goods, is costly to produce and disseminate, your evaluation will need to 
do more than demonstrate the possible existence of incomplete or asymmetric information. Even 
though the market may supply less than the full amount of information, the amount it does 
supply may be reasonably adequate and therefore not require government regulation. Sellers 
have an incentive to provide information through advertising that can increase sales by 
highlighting distinctive characteristics of their products. Buyers may also obtain reasonably 
adequate information about product characteristics through other channels, such as a seller 
offering a warranty or a third party providing information. 

Even when adequate information is available, people can make mistakes by processing it 
poorly. Poor information-processing often occurs in cases of low probability, high-consequence 
events, but it is not limited to such situations. For instance, people sometimes rely on mental 
rules-of-thumb that produce errors. If they have a clear mental image of an incident which 
makes it cognitively “available,” they might overstate the probability that it will occur. 
Individuals sometimes process information in a biased manner, by being too optimistic or 
pessimistic, without taking sufficient account of the fact that the outcome is exceedingly unlikely 
to occur, When mistakes in information processing occur, markets may overreact. When it is 
time-consuming or costly for consumers to evaluate complex information about products or 
services (e.g., medical therapies), they may expect government to ensure that minimum quality 
standards are met. However, the mere possibility of poor information processing is not enough 
to justify regulation. If you think there is a problem of information processing that needs to be 
addressed, it should be carefully documented. 

4 . 
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Federal regulations and other agency rules' ordinarily must be pro- 
mulgated in accordance with the public notice-and-comment procedures 
specified by the Administrative ftocedure Act ("APA”).* The APA, 


B.A. 1953. Yale Universiiy; B.A. Juris. 1955, M.A., Oxford University; J.D. 
1957, Stanford University. GNfU Foundation ftofessor of Law, George Mason Univer- 
sity. Chairman of the Administrative Conference of the United Slates 1974-1979. 

The author acknowledges with gratitude the support of the Sarah Scaife Foun- 
dation and the John M. Olin Foundation. The author was consulted at the petition for 
rehearing stage by counsel for the private parties in American Mining Congress v. 
Mine Safety & Health Admin., 995 F.2d 1106 (D.C. Cir. 1993). discussed herein. The 
views of the author do not necessarily represent the views of any of these persons or 
organizations. 

1. The Administrative Procedure Act defines a “rule” as “the whole or a part of 
an agency statement of general or particular applicability and future eH'ect designed to 
implement, interpret, or prescribe law or policy or describing the organization, proce- 
dure, or practice requirements of an agency ...” 5 U.S.C. § 551(4) (1988). 

2. 5 U.S.C. $ 553 (1988). Hiis Article is concerned with rules that are sub- 
stantive in nature — that is, those affecting private rights, duties, and obligations — rather 
than with rules dealing with procedural, remedial, or other adjective subjects. See 
Black’s Law Dictionary 1429 (6th ed. 1990) (defining “substantive”). Thus, exclud- 
ed from consideration are “rules of agency organization, procedure or practice. “ 
which, under the APA, are exeiiq>t from the }»ovision requiring public notice-and- 
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however, provides an exemption from those procedures for “interpreta- 
tive” rules, ^ and it is to that exemption that this Article directs its pri- 
mary attention. 

Courts often are called upon to determine whether an agency 
rulemaking document qualifies for this exemption, and, if it does not, 
whether it is invalid as a result of the agency’s failure to observe no- 
tice-and-comment requirements. 

In the title of this Article, the word “interpretive” is set off in quota- 
tion marks because it is commonly used in place of the APA’s “inter- 
pretative.’”* The word “legislative” is placed in quotation marks for 
quite a different reason: The term “legislative rules,” which does not 
appear in the APA, is widely used in two contradictory senses. 

That contradictory usage is a main source of the utterly needless but 
seemingly ineradicable confusion that has grown up around the subject 
at hand. Properly, “legislative rules” are those that have been promul- 
gated pursuant to statutory law-making authority and in accordance with 
the statutory procedures for making rules that carry the force of law.* 
When contrasting interpretive rules with other rules, however, courts 


comment procedures. 5 U.S.C. § 553(bKA) (1988). 

3. 5 U.S.C. § 553(b)(A) (1988). 

4. This conforms to the usage of the Administrative Conference of the United 
States in its Recommendation 76-5. I C.F.R. § 305.76-5 (1993) and Recommendation 
92-2. 1 C.F.R. § 305.92.2 (1993). See also Michel Asimow, Public Participation In 
the Adoption of Interpretive Rules and Policy Statements, 75 MiCH. L. Rev. 520, 522 
n.6 (1977) [hereinafter Asimow, Public Participation] (stating preference for “interpre- 
tive” for stylistic reasons). 

5. Legislative rules are typified by agency regulations that are published in 
proposed form in the Federal Register and. after ado{rtion, published in the Code of 
Federal Regulations. There are a number of r^uirements for a rule to be a legislative 
rule canying the force of law. See Chrysler Corp. v. Brown, 441 U.S. 281, 302-03, 
315 (1979) (stating that, to have force of law. rule must be promulgated pursuant to 
congressionally granted quasi-legislative authority and in accordance with procedural 
requirements imposed by Congress): Robert A. Anthony. Interpretive Rules. Policy 
Statements, Guidances, Manuals, and the Uke — Should Federal Agencies Use Them to 
Bind the Public?, 41 DUKE L.J. 1311, 1322-23 (1992) [hereinafter Anthony, Interpre- 
tive Rules, Policy Statements] (enumerating six requirements for valid legislative rule). 
Chief among these are the APA’s requirements for the observance of public notice- 
and-comment procedures. Id. 

Sometimes particular statutes require iiMxe extensive procedures. E.g., IS U.S.C. 
§ 57a (1988) (Federal Trade Commission rules pertaining to unfair and deceptive acts 
and practice in commerce); 20 U.S.C. § 1232 (1988) (Department of Education rules 
of general applicability). On the other hand, in some circumstances even notice-and- 
commenl procedures are not required. See infra note IXi (describing exceptions provid- 
ed in APA). 
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often use the term “legislative rules” in another sense: as a shorthand to 
denote documents that are not in fact legislative rules as just de- 
fined — and therefore are nonlegislative rules — but that should have been 
promulgated as legislative rules because the agency treated them as 
binding.^ It is this category of documents to which the courts almost 
invariably are referring when they speak of distinguishing “legislative” 
from interpretive rules. 

The correct distinction, centra) to this Article, lies entirely within the 
realm of nonlegislative rules. This distinction differentiates interpretive 
rules from rules that should have been promulgated legislatively.^ An 
understanding of this distinction will contribute to ensuring that day-to- 
day governmental power is exercised democratically and not autocratical- 
ly- 

Disputes in this field arise from agency efforts to bind affected parties 
by issuing documents in the nature of mles^ without having followed 
the APA notice-and-comment procedures or other requirements for the 
promulgation of legislative rules.* Affected private parties typically pro- 


6. E.g., American Mining Congress v. Mine Safety & Health Admin., 995 F.2d 
1106, 1112 (D.C. Cir. 1993); National Family Planning and Reproductive Health 
Ass'n V, Sullivan, 979 F.2d 227, 239-40 (D.C. Cir. 1992); Jerri’s Ceramic Arts v. 
Consumer Product Safety Comin’n, 874 F.2d 205, 208 (4ih Cir. 1989); Alaska v. 
DOT. 868 F.2d 441, 445-47 (D.C. Cir. 1989); McUuih Steel Products Coip. v. 
Thomas. 838 F.2(J 1317, 1320 (D.C. Cir. 1988); United Technologies v. EPA, 821 
F.2d 714, 719-20 (D.C. Cir. 1987); Community Nutrition Inst. v. Young, 818 F.2d 
943, 947 (D.C. Cir, 1987). 

Terminological confusion is the worse confounded, even though sound results 
are reached, by the use in some opinions of the word “substantive” in place of “leg- 
islative" in this sense. See, e.g.. United Stales v. Picctotto. 875 F.2d 345, 347-48 
(D.C. Cir. 1989); Mt. Diablo Hosp. Disl. v, Bowen. 860 F,2d 951. 956 (9th Cir. 
1988); American Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1045 (D.C. Cir. 1987) (using 
both “legislative” and “subslanlive”). “We find the use of the term ‘substantive’ in 
this context misleading; . . . .“ Metropolitan School Dist. of Wayne Township v. 
Davila. 969 F.2d 485, 488 (7lh Cir. 1992). 

7. A third category of nonlegislative rules comprises those that do not interpret 
and that are not binding. These are the “general statements of policy" that are exempt 
from APA notice-and-comment requirements. S U.S.C. § 5S3(b)(A) (1988). They are 
neither interpretive rules nor rules that should have been promulgated legislatively. See 
ir\fra notes 33-36 and accompanying text (distinguishing exempt statements of policy 
from statements treated as binding). 

8. Documents falling within the APA definition of “rule," supra note 1, can 
take many forms, including regulations, policy statements, bulletins, guidances, manu- 
als, circulars, memoranda, and the like. 

9. Sometimes these other requirements are more stringent than the APA's notice- 
and-comment requirements, supra note 5. and sometimes they are less stringent. Infra 
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test that these issuances are invalid because the agency treats them as 
binding and, therefore, should have promulgated them as legislative 
rules. The agency typically rejoins th^ the rules interpret existing legis- 
lation and are, therefore, valid interpretive rules that do not have to be 
promulgated legislatively. 

The courts seem to have an awkward time of it when they deal with 
these matters, and occasionally the judges will bemoan the travml of 
resolving them.’® But the APA and indeed our constitutional system 
make the chore of conhonting these questions an inescapable one." It 
helps no one for the courts repetidously to incant clichds about how the 
distinctions are “fuzzy”'^ or “enshrouded in considerable smog.”” 


note 20. 

10. Picciotro, 875 F.2d at 347 (stating that task “is not always an easy one"); 
Stoddard Lumber Co. v. Marshall, 627 F.2d 984, 987 (9th Cir. 1980) (stating that 
"distinguishing between those types of rules which to be valid must be promulgated 
pursuant to the procedures of section 553 and ottwrs whose validity does not rest on 
observance of that section's notice and comment procedures has proved to be quite 
difficult"): Chemical Waste Management v. ERA. 869 F.2d 1526. 1534 (D.C. Cir. 

1989) (commenting that "distinction between interpretive (or “interpretative’’) and sub- 
stantive (or "legislative”) rules is admittedly far from crystal-clear”); Community Nu- 
trition, 818 F.2d at 946 (quoting statements that distinction is “tenuous" “fuzzy," 
"blurred,” "enshrouded in considerable smog" and “baffling"); American Mining Con- 
gress, 995 F.2d at 1108-09 (providing similar quotations); Diamond Shamrock Coip. 
V. Edwards, 510 F. Supp. 1376. 1387 (D. DeL 1981) (staling that “the distinction be- 
tween substantive and interpretive rules is an unclear one”). For examples of judicial 
use of the term "smog" with regard to this distinction, see infra note 13. 

11. An agency is little better than an authoritarian rogue if it tries to use its 
governmental power to compel observance of documents that it did not promulgate in 
accordance with statutory requirements for documents that are to have the force of 
law. See Anthony, Interpretive Rules. Policy Statements, supra note 5, at 1317-19 
(discussing costs of improper use of nonlegislative policy documents). The courts will 
protect the public against this sort of governmental overreaching. Id. at I3SS-59. 

12. Pacific Gas & Elec. v. Federal Power Comro'n, 506 F.2d 33, 38 (D.C. Cir. 
1974). 

13. Noel V. Chapman. 508 F.2d 1023, 1030 (2d Cir. 1975), cert, denied. 423 
U.S. 824 (1976). “Smog” has become a catchword fw the perplexities that beset the 
distinctions among nonlegislative rules. The insight that these distinctions are surround- 
ed by smog, first voiced in Noel, has become platitudinous by many courts' quotation 
of the Noel aphorism. £.g., La Casa del Convaleciente v. Sullivan, 965 F.2d 1175, 
1177 (1st Cir. 1992); Friedrich v. Secretary of HHS, 894 F.2d 829, 834 (6th Cir. 

1990) ; Community Nutrition, 818 F.2d at 946; General Motors Corp. v. Ruckelshaus, 
742 F.2d 1561, 1565 (D.C. Cir. 1984); Story v. Marsh. 732 F.2d 1375, 1384 (8th 
Cir, 1984); Jean v. Nelson. 711 F.2d 1455, 1480 (llth Cir. 1983), tiff'd. All U.S. 
846 (1985); Assure Competitive Transp., Inc. v. United States, 635 F.2d 1301, 1307 
n.6 (7th Cir. 1980); Committee for Fairness v. Kemp, 791 F. Supp. 888. 893 n.I9 
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Clarity in both concept and terminology is ready at hand. 

No doubt in specific situations it can be a puzzling task to apply the 
central distinction, which turns upon the following inquiry: did this 
particular nonlegislative document actually interpret that particular statute 
or legislative rule? This key question, though easy to state, is hard to 
answer with confidence in many cases. It is this uncertainty in applying 
the law that has generated the difficulties that the courts lament.'^ But 
the governing concepts themselves are simple and tolerably clear.** 

Large steps toward judicial clarification were recently taken in Ameri- 
can Mining Congress v. Mine Safety and Health Commission,'^ which 
endeavored to deal comprehensively with the distinction between inter- 
pretive rules and those that should have been issued legislatively. Writ- 
ing for the court was Judge Stephen Williams, one of the federal 
Judiciary’s premier experts on nonlegislative rules, and author of the 
noteworthy 1988 McLouth Steel" opinion on the closely related issue 
of distinguishing legislative rules from general statements of policy.'* I 
previously have offered appreciative comment and some criticism of 
Judge Williams’s important McLouth opinion,*’ and here 1 shall do the 
same with regard to his similarly important American Mining Congress 
opinion. 


(D.D.C. 1992); United States v. Shields, 733 F. Supp. 776, 781 (D. Vt. 1989); 
Bellamo Int’l Ud. v. FDA, 678 F. Supp. 410, 412 (E.D.N.Y. 1988); United States ex 
rel. Parco v. Morris. 426 F. Supp. 976, 984 (E.D. Pa. 1977). 

See also cases cited supra note 10 (describing difficulty of distinguishing be- 
tween interpretive and noninterpretive rules). 

14. “Determining whether a given agency action is interpretive or legislative is an 
extraordinarily case-specific endeavor .... [A]nalogizing to prior cases is often of 
limited utility in light of the exceptional degree to which decisions in this doctrinal 
area turn on their precise facts.” American Hasp. Ass’n, 834 F.2d at 1045. 

15. “The distinction is not ‘fuzzy’ but clear: a legislative rule must be promulgat- 
ed pursuant to a legislative gram of authority. The distinction is troublesome not 
because it is unclear, but because it is not always easy to determine . . . Charles 
R. Koch, Jr., Public Procedures for the Promulgation of Interpretative Rules and 
General Statements of Policy, 64 Geo. L.J. 1047. 1049 n.ll (1976). Professor Koch 
was speaking of the broader distinction of legislative versus nonlegislative rules. His 
comment, however, is equally apt for the narrower distinction between those 
nonlegislative rules that interpret existing legislation and those that do not. 

16. 995 F.2d 1106 (D.C. Cir. 1993). 

17. McLouth Steel, 838 F.2d at 1317. 

18. General statements of policy, more commonly called “policy statements,” are 
exempted from APA legislative mlemaking requirements by the same provision as are 
interpretive rules. 5 U.S.C. § 553(b)(A) (1988). 

19. Anthony, Interpretive Rules, Policy Statements, supra note 5, at 1359-63. 
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Although the American Mining Congress court, in my view, incorrect- 
ly applied its own standards in the case at bar, its opinion is fundamen- 
tally sound in concept and is valuable for its efforts at clarification. 
Unfortunately, however, it presents a potentially confusing multiplicity of 
formulations, using language that may confuse readers who are not privy 
to the arcana of this comer of the law. This Article aims to distill and 
consolidate the relevant concepts. 

I. Three Basic Propositions about Nonlegislative Rules 

The subject of nonlegislative rules breeds bewilderment and frustra- 
tion. It does so, in my opinion, because of idiosyncratic judicial termi- 
nology, because of the interplay of multiple concepts, and because of a 
certain irreducible difficulty in the particular application of those con- 
cepts — but not because of any inherent complexity or unintelligibility of 
the concepts. Some patient restatement and sorting-out may dispel the 
mysteries. 

There are legislative rules and there are nonlegislative rules. The 
latter, rather obviously, are those that have not been promulgated as 
legislative rules." The distinctions examined by this Article are con- 
cerned only with nonlegislaiive rules. The first distinction is drawn by 
dividing the universe of nonlegislaiive rules into those that interpret 
existing legislation (statutes or legislative rules) and those that do noi.^’ 


20. In some situations, legislative rules can be issued without observance of the 
APA noiice-and-comment procedures. This can occur, for example, if the rule relates 
to a military or foreign affairs function of ttie United States. 5 U.S.C. | 553(a)(1) 
(1988). or to agency management or persontwl, or to public property, loans, grants, 
benefits, or contracts. Id. § 553(a)(2). To be legislative rules, however, such rules 
must fulfill other requirements, most notably that the agency must possess statutory 
authority to make rules having the force of law and that promulgation is on intention- 
al and effective exercise of that authority. See Anthony. Interpretive Rules, Policy 
Statements, supra note 5. at 1322 (outlining six requirements for legislative rules and 
arguing that when agencies attempt to bind public with nonlegislative documents, 
agencies violate APA). 

21. To “interpret,” as used here, is to derive a proposition from an existing doc- 
ument whose meaning compels or logically Justifies the proposition. The substance of 
the derived proposition must flow fairiy from the substaitce of the existing document. 

If the relevant language of the existing document consists of vague or vacuous 
tenns — such as “fair and equitable,” “just and reasonable,” “in the public interest,” 
and the like — the process of announcing propositions that specify applications of those 
terms is not ordinarily one of interpretation, because those terms in themselves do not 
supply substance from which the propositions can be derived. The conclusion might 
be different if the term as enacted has been accompanied by a detailed prior practice. 






r. 6 1994-1995 




261 


1994] NONLEGISLATIVE RULES: LIFTING THE SMOG 1 

A nonlegislative rule that interprets existing legislation is an "interpretive 
rule.”“ 


Proposition One: To the extent that a rulemaking document 
interprets existing legislation, it may be issued without the 
use of legislative rulemaking procedures, regardless of 
whether or not the document is treated by the agency as 
binding upon private parties}^ 

Remaining to be dealt with are nonlegislative rulemaking documents 
that do not interpret — those that do not purport to interpret legislation, 
and those that claim to do so but go beyond the fair intendment of 
existing legislative documents. How are these to be classified? Judicial 
opinions often cite a dichotomy between interpretive and “legislative” 
rules, and pose their inquiry in terms of whether the document at issue 
is an interpretive rule or a legislative rule.“ They thereby impart the 


or by clear legislative history or established usage or the like, to supply substance by 
which the derived proposition can be justified. 

22. Interpretive rules are “rules or statements issued by an agency to advise the 
public of the agency’s constniction of the statutes and rules it administers.” U.S. 
DEP’T OF Justice. Attorney General’s Manual on the Administrative Proce- 
dure Act 30 n,3 (1947). Within the terminology of this Article, a document may be 
an interpretive rule when it interprets an existing interpretive rule, provided that the 
second interpretation is fairly traceable to the substance of the original legislative doc- 
ument. On the other hand, an inteipietation of a nonlegislative document that does 
not fairly interpret existing legislation cannot be an iniei|«-etive rule, because ii has 
no legislative foundaticm. 

23. See Metropolitan School Dist. of Wayne Township v. Davila, 969 F.2d 485, 
489-92 (7th Cir. 1992) (holding that rule requiring provision of educational services to 
disabled children expelled from school was interpretive and did not have to be pro- 
mulgated by norice-and-commeni procedures); Friedrich v. Secretary of HHS, 894 F.2d 
829, 837 (6ih Cir 1990) (holding that interpretive regulation, which Secretary required 
all carriers to abide by. created no new law and therefore was not subject to § 553 
notice-and-comraent requirements), cert, denied. 498 U.S. 817 (1990); American Postal 
Workers Union v. United States Postal Service, 707 F.2d 548, 558-60 (D.C. Cir. 
1983) (stating that “the substantial impact of the new rule . . . does not translate it 
into a legislative rule. As an interpretive rule, the new annuity computation formula is 
exempt from the rulemaking requirements of the APA, and 0PM therefore did not act 
unlawfully in promul^ting it without notice and comment proceedings”), cerl. denied, 
465 U.S. 1100 (1984). 

On the permissituHty of an agency's attempting to make interpretive rules bind- 
ing, see infra text accompanying notes 40-45. 

24. E.g., American Mining Congress v, MSHA, 995 F.2d 1106, 1110 (D.C. Cir. 
1993) (referring to “the legislative or interpretive status of the agency rules”); Ameri- 
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oxymoronic impression that a nonlegislative nils that does not interpret 
can be a legislative rule. Frequently the courts will even say that the 
nonlegislative rule is a legislative rule.** It should be obvious, however, 
that such a nonlegislative rule cannot possibly be a legislative rule, be- 
cause it was not promulgated by use of the rulemaking procedures re- 
quired for making rules with the force of law 
These courts really are aiming to identify those nonlegislative rules 
that should have been promulgated through use of the APA's legislative 
rulemaking procedures, including notice and opportunity for comment. 
The question they are grappling with is whether the documents at issue 
should have been so promulgated or are merely “general statements of 
policy” that are exempt from the APA’s notice-and-comment require- 
ments.” 


can Hosp. Ass'n v. Bowen, 834 F.2d 1037. 1045 (D.C. Cir. 1987) (deciding whether 
rule was "interpretive or legislative"). 

25. E.g., National Family Planning and Reproductive Health Ass'n v. Sullivan, 
979 F.2d 227. 239 (stating "that the Directives are legislative rules . . . ."); Jerri’s 
Ceramic Arts v. CPSC, 874 F.2d 205. 208 (4th Cir. 1989) (finding that "the Commis* 
Sion has made a legislative rule and called It an interpretation"); Alaska v. DOT, 868 
F.2d 441, 447 (D.C. Cir. 1989) (holding that "the 1988 Orders constinite legislative 
rules”); Committee for Fairness v. Kemp, 79) F. Supp. 888. 893 (D.D.C. 1992) (stat- ' 
ing "that [the documents] were legislative or substantive niles"). 

In other cases, courts will consider whether the nonlegislative rule "is" a legis- 
lative rule, but reach a negative conclusion because the rule is found to be interpre- 
tive. For examples see cases cited supra note 23. 

26. The most precise terminology is to call all substantive nonlegislative rules 
that do not interpret "policy statements." "All substantive nonlegislative issuances that 
are not interpretive rules are policy statements — whether they are captioned or issued 
as policy statements or manuals or guidances or memoranda or circulars or press 
releases or even as interpretations." Anthony. Interpretive Rules, Policy Statements, 
supra note 5, at 1326 (emphasis omitted). 

This of course merely categorizes them, and distinguishes them from the other 
category of nonlegislative rules, inteipreiive rules. It does not thereby establish that 
these policy statements are exempt from the notice-and-comment procedural require- 
ments of the APA under 5 U.S.C. § 553(b)(A) (1988). Anthony, Interpretive Rules, 
Policy Statements, supra note 5, at 1325 n.64 arid 1359-63. If they are treated as 
binding by the agency, they are not exempt, because they should have been made as- 
legislative rules, but they remain policy statements nevertheless. See infra notes 29-33 
and accompanying text (proposing that such rules be called "spurious rules"). 

It is not essential to the present analysis that this terminology be accepted. 
What is essential is that the courts stop calling these nonlegislative rules "legislative 
rules.” If agencies have made them binding upon the public, the rules should have 
been promulgated as legislative rules. But that is a far ciy from their being legislative 
rules. 

27. 5 U.S.C. I 553(b)(A) (1988). See supra notes 18 and 26 (discussing policy 
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How is that inquiry to be resolved? Although judicial language might 
occasionally suggest otherwise, the conclusion that a rule does not inter- 
pret existing legislation does not in itself determine that it should have 
been issued as a legislative rule.^® For rules that do not interpret exist- 
ing legislation, another categorization of nonlegislative rules must be 
called into play, separating those rules that are treated by the agency as 
binding upon private parties^ from those that are not.“ 


statements). 

28. See cases cited infra note 34 (holding that nonlegislative documents, which 
set forth tentative agency positions and did not themselves change legal rights and 
obligations, were not requir^ to be promulgated legislatively). 

29. In general, a document has binding effect if the agency treats it as disposi- 
tive of the issues that it addresses. See Anthony, Interpretive Rules, Policy Statements, 
supra note 5. at 1328 (discussing that nonlegislative documents are binding when 
agencies treat -them in same way that they treat legislative rules). Agencies treat rules 
as binding upon private parties in two principal ways — by announcing them in a 
binding way and by applying them in a binding way. Id. at 1327-30. The first is 
accomplished by announcing the mie in such a way as to show that conformity is 
expected — that is, by making it apparent that the rule will be used as a basis for 
enforcement action against private parties or that it will be used as the standard for 
passing upon approvals (such as permits, licenses, grants, and benefits) sought by 
private parties. The second is accomplished by regularly applying the mle as the basis 
for enforcement actions or as the standard for passing upon approvals sought by pri- 
vate parties. 

It is vital to recognize that an agency may have the practical power to treat a 
rule as binding in these ways whether the rule was issued legislatively or not. If the 
rule was not issued legislatively (that is, by use of APA procedures including notice- 
and-comment), by definition it does not have the force of law and is not legally 
binding. See Chrysler Corp. v. Brown. 441 U.S. 281, 302-303. 315 (1979) (holding 
nonlegislative rules not to have force of law). But it can have practical binding ef- 
fect. See Anthony, Interpretive Rules, Policy Statements, supra note 5, at 1328-31 
(discussing various indicia of practical binding effect). The term “binding” will be 
used herein to include rules that have practical binding effect as well as those that 
have the force of law. 

30. Infra notes 34-36 and accompanying text. 
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Proposition Two: To the extent that a rulemaking document 
that does not interpret existing legislation is treated by the 
agency as binding upon affected parties, it will be invalid if 
it was not issued by use of legislative rulemaking proce- 
dures.^' 

To facilitate clarity, a name should be given to these nonlegislalive 
rules that should have been made legislatively. I propose calling them 
“spurious rules.” They fit within the APA’s definition of “rules”^^ but 
are not legislative rules, because they were not promulgated by use of 
the APA’s legislative rulemaking procedures. They are not exempt 
interpretive rules, because they do not interpret. And, although they are 
a subset of policy statements, they are not exempt policy statements, be- 
cause they should have been made legislatively. Such rules have no le- 
gal force, but because they are treated as binding by the agency, they 
are spuriously given the appearance of legal force.’^ It would avoid a 
great deal of confusion if the courts, when passing upon nonlegislalive 
documents that agencies treat as binding, framed the operative dis- 
tinction as one between interpretive rules on the one hand and spurious 
rules on the other. 


31. Holdings to this «ff«ct include National Family Planning and Reproductive 
Health Ass’n v. Sullivan. 979 F.2d 227 (D.C. Cir. 1992); United States v. Picciotio, 
875 P.2d 345 (D.C. Cir. 1989): Jerri’s Ceramic Arts v. CPSC, 874 P.2d 205 (4th Cir. 
1989); Alaska v. DOT. 868 F.2d 441 (D.C. Cir. 1989); Ohio Dep’t of Human Servic- 
es V. HHS, 862 F,2d 1228 (6th Cir. 1988); Community Nutrition Inst. v. Young, 818 
F.2d 943 (D.C. Cir. 1987); Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980); 
Chamber of Commerce of the United Slates v. OSHA, 636 F.2d 464 (D.C. Cir. 
1980). 

Normally, rulemaking that disregards required procedures is void. Ohio Dep’t of 
Human Services, 862 F.2d at J237; Banerton, 648 F.2d at 711. In one case, howev- 
er, the court allowed the agency to continue using the document on the condition that 
it treat it in the future as "a non-binding policy.” McLouth Steel Products Corp. v. 
Thomas. 838 F.2d 1317, 1324 (D.C. Cir. 1988). See also Banerton, 648 F.2d at 711 
(finding that while judicial determination of procedural defect usually requires invali- 
dation, posture of appeal at bar allowed rule to be applied in future provided that 
agency complied with APA notice-and-comment requirements). 

32. Supra note 1. 

33. Such spurious mles can readily be misused by the agency — intentionally or 
unintentionally — to mislead unsophisticated persons who think themselves legally 
bound, or to intimidate those who have no practical choice but to conform. See An- 
thony. Interpretive Rules, Policy Statements, supra note 5, at 1317 (noting misuse and 
abuse of nonlegislalive rules that agencies treat as binding). Tolerance of these spuri- 
ous rules encourages excessive regulation. Id. at 1317-18. 
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By no means, however, do agencies treat all of their noninterpretive 
rulemaking documents as binding. It is commonplace for an agency to 
issue such a document in a nonbinding tentative form, subject to being 
reconsidered when it becomes pertinent to a particular case.^ To as- 
sure that the document has neither the intent nor the effect of binding 
private parties, the agency should maintain an “open mind,”^^ so that 
an affected party has a realistic chance to persuade the agency to adopt 
a different position when the party’s particular case is acted upon.^ 

Proposition Three: To the extent that a rulemaking docu- 
ment that does not interpret existing legislation is not treated 
by the agency as binding on affected parties, it is a policy 
statement that is exempt from APA notice-and-comment 
rulemaking requirements” 

Under the three propositions just stated, a court confronting a 
nonlegislative rulemaldng document must decide whether it is an inter- 
pretive rule, a spurious rule, or an exempt policy statement. There are 
two inquiries: First, does the rulemaking document interpret existing 
legislation? If so, it is exempt from notice-and-comment requirements, 
whether it is made binding or not. Second, if the document does not in- 


34. See the documeais involved in Brock v. Cathedral Bluffs Shale Oil Co., 796 
F.2d 533 (D.C. Cir. 1986) (finding that Labor Department’s “Enforcement Policy and 
Guidelines for Independent Contractors” announc^ agency’s tentative intentions for 
future, not present binding norin); Noel v. Chapman, 508 F.2d 1023 (2d Cir. 1975) 
(holding that INS policy was only guideline, not changing existing rights); Pacific Gas 
& Electric Co. V. Federal Power Comm’n, 506 F.2d 33 (D.C. Cir. 1974) (finding that 
Federal Power Commission document announced agency's tentative intentions for 
future and that its validity would be considered in subsequent proceedings), analyzed 
in Asimow, Public Participation, supra note 4. at 550. 

35. McLouth Steel, 838 F.2d at 1323. 1325. 

36. Administrative Conference of the United Slates Recommendation 92-2, 1 
C.F.R. § 305.92-2 (1993); McLouth Steel, 838 F.2d at 1321-22. 1323-25; Panhandle 
Producers & Royalty Owners Ass’n v. Economic Regulatory Admin., 822 F.2d 1105, 
1110 (D.C. Cir. 1987); Pacific Gas A Elec,, 506 F.2d at 39; Anthony, Interpretive 
Rules, Policy Statements, supra note 5. at 1362-63. The central characteristic of an 
exempt policy statement has long been understood to be its tentative quality. Michael 
Asimow, Nonlegislative Rulemaking and Regulatory Reform, 1985 DUKE L.J. 381, 
390-93. Some shadow of uncertainly may have been cast upon this understanding by 
a gratuitous and muddled dictum in Lincoln v. >^il, 113 S. Ct. 2024, 2034 (1993). 
at least where the discretionary allocation of unrestricted funds from a lump-sum 
federal appropriation is concerned. 

37. 5 U.S.C. § 553{b)(A) (1988). 
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terpret, has the agency treated it as binding? If so, the document is an 
invalid spurious rule because it should have been promulgated through 
use of legislative procedures, ordinarily including full APA notice-and- 
comment formalities.^ If the agency has not made the document bind- 
ing, it is excepted from notice-and-comment requirements as an exempt 
policy statement.” 

11. Why Interpretive Rules Diftcr from Other Rules 
That Are Meant to Bind 

Agencies may permissibly attempt to make their interpretive rul^ 
binding upon private parties without having issued them through notice- 
and-comment procedures. But agencies may not attempt to make other 
kinds of rules binding without observing the noiice-and-comment re- 
quirements. The justifications for this differentiated treatment can be 
briefly stated. 


A. Interpretive Rules 

Because an interpretive rule has not been set forth legislatively, it is 
not legally binding, and a court may set aside an interpretation with 
which it disagrees as well as one that it deems unreasonable.^ But an 
agency can attempt to make an interpretive document binding upon 
private parties as a practical matter. The agency does this in the course 
of taking action — typically, initiating an enforcement proceeding or 
passing upon an application — based upon the interpretive rule it has 
adopted. For the purposes of that action, the agency treats the docu- 


38. Even where notice-and<omment procedures are excused because of a 
document’s subject matter (e.g., military or foreign aflairs, or grants, benefits, or con- 
tracts), other requirements must be satisfied for the document to be a legislative rule 
and therefore validly binding. Supra note 20. 

39. 5 U.S.C. § 553(b)(A) (1988); aulhorities cit«l supra notes 34-36. Thus, an 
agency can engage in rulemaking without observing legislative rulemaking procedures 
if its rule is I) interpretive or 2) not iMnding even as a practical matter. 

40. Interpretations set forth in legislative rules may be set aside if found to be 
arbitrary and capricious — that is. unreasonable — but not on the ground that the court, 
viewing the matter as an original proposition, would have arrived at a different inter- 
pretation. Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 
(1984). But “[i]nterpretive rules do not have the force of law and even though courts 
often defer to an agency’s interpretive rule they are always free to choose otherwise.” 
National Latino Media Coalition v. FCC, 816 F.2d 785, 788 (D.C. Cir. 1988). See 
also Robert A. Anthony, Which Agency Interpretations Should Bind Citizens and the 
Courts?, 1 Yale J. on Reg. 1. 12-14, 55-56 (1990). 
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ment as determinative of the interpretive issue in question. In this way, 
the agency has attempted to make the document binding in a practical 
sense, since affected private parties must abide by it or get the courts to 
set it aside.^’ 

This is a normal use of interpretive rules, and there are important 
theoretical and practical reasons that interpretive rules so used come 
within section 553’s exemption from notice-and-comment requirements. 

Interpretive rules articulare positive law that already exists in the form 
of statute or legislative rule. The theory is that the agency’s interpretive 
document merely explains, but does not add to, the substantive law that 
already exists.^^ Because Congress (or the agency, in a prior legisla- 
tive rule) has legislated previously, a funher act of legislation (through 
notice-and-comment procedures) is conceptually unnecessary to give 
legal effect to the interpretive proposition set forth in the document. 
That proposition, at least in the agency’s opinion, already possesses the 
force of law. It has that effect not because the agency endows it with 
that effect, but because it represents the meaning of a statute or legisla- 
tive rule that is already law. The agency, by issuing its document, as- 
serts that existing legislation already has established by implication the 
position that the agency interpretation now specifies. The interpretation, 
therefore, does not project new legal effect of its own. 

Moreover, the function of the exemption for interpretive rules is “to 
allow agencies to explain ambiguous terms in legislative enactments 
without having to undertake cumbersome proceedings.”'* Agencies can- 
not shirk their Job of carrying out the legislation for which they are 
responsible, and in doing that job they often must immediately take 
positions as to the meaning of the legislation, without waiting for no- 
tice-and-commeni procedures. 

Thus it is proper for an agency, without going through the procedures 


41. See Anthony, interpretive Rules. Policy Statements, supra note 5, at 1327-30 
(discussing various ways in which nonJegisIative rules can have practical binding 
effect). 

42. National Family Planning and Reproductive Health Ass'n v. Sullivan, 979 
F.2d 227, 237 (D.C. Cir. 1992); Sentara-Hampton General Hosp. v. Sullivan, 980 F.2d 
749, 759 (D.C. Cir. 1992); Bcazer East, Inc. v. EPA Region HI. 963 F.2d 603, 606 
(3d Cir. 1992); Fertilizer Inst. v. EPA. 935 F.2d 1303, 1308 (D.C. Cir. 1991); Ameri- 
can Hosp. Ass’n, 834 F,2d at 1045-46; Citizens to Save Spencer County v. EPA. 600 
F.2d 844. 876, 879 (D.C. Cir. 1979). 

43. American Hosp. Ass'n v. Bowen, 834 F.2d 1037, 1045 (D.C. Cir. 1987) (per 
Wald, C.J.). The same opinion spoke of S 5S3 exemptions generally as an attempt by 
Congress “to preserve agency flexibility in dealing with limited situations where sub- 
stantive rights are not at stake.” Id. 


HelnOnlii 


Admin. L.J. iUii. O. 13 1994-1995 




268 


14 THE ADMINISTRATIVE LAW JOURNAL [VoL. 8:1 

required for promulgating legislative rules, to issue documents that inter- 
pret legislation, and then to enforce or apply those documents until a 
court holds the interpretation to be incorrect or unreasonable.'” 

B. Nonlegislative Rules That Do Not Interpret 

By contrast, if no existing statute or le^slative rule impliedly estab- 
lishes the precept that an agency wishes to impose in a binding way, 
the agency must issue a new legislative rule. It cannot lawfully attempt 
to compel compliance through a mere bulletin or guidance or other 
nonlegislalive document.'*’ It cannot, that is, attempt to give legal ef- 
fect to a document for which there is no legislative foundation.^ 

Thus, if rules do not interpret legislation already in place, the agency 
may not attempt to make the rules binding unless it promulgates them 
legislatively.” A nonlegislative document that has no pre-existing foun- 
dation of established law represents an effort to occupy new substantive 
ground and establish new law or policy. If the agency is careful to 
issue its document in a tentative manner, so that it does not have even a 
practical binding effect upon the public, nonlegislativc issuance is per- 
missible.**® But if the agency treats the new propositions as binding, its 
attempt to go beyond existing legislation without observing legislative 
processes is invalid. In such a case, the agency has produced only 
spurious rules. 

Because it rests on an ineffable process of discerning whether one 
meaning flows from another, the distinction between interpretive rules 
and spurious rules unavoidably carries a certain air of imprecision. 
Moreover, when agencies interpret, they often are in some sense making 
policy rather than merely voicing it;"’ further, agencies over time may 


44. See Anthony, Interpretive Rules. Policy Statements, supra note 5. at 1313-14 
& n.6 (discussing practical binding effect of inieipretaiions of existing legislation). 

45. Anthony, Interpretive Rules. Policy Statements, supra note 5, at 1332-59. 

46. This is a conect use of the tenn “legal effect.” The tenn often is used con- 
fusingly as the test for whether a rule “is legislative" (meaning, whether it should 
have been issued legislatively). See infra notes 66-69 and accompanying text (dis- 
cussing “legal effect” label). 

47. Legislative promulgation ordinarily requires observance of the notice-and-com- 
ment procedures of 5 U.S.C. § 553 (1988). For exceptions see supra notes 5 and 20. 

48. The document is an exempt policy statement wWiln the APA’s exception for 
“general statements of policy." 5 U.S.C. § 553(b)(A) (1988). For more on such per- 
missible nonlegislative issuances, see cases cited supra note 34; Asimow, 
Nonlegislalive Rulemaking and Regulating Reform, supra note 36, at 390-93; Anthony, 
Interpretive Rules. Policy Statements, supra note 5. at 1359-63. 

49. See Richard J. Pierce, Jr., Chevron and its Aftermath: Judicial Review of 
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change their interpretations of unchanged legislation 
Nevertheless, the distinction between interpretive and spurious rules is 
sound and indeed is absolutely of the essence in our system of adminis- 
trative law. Difficult though it may be to apply in given circumstances, 
there must be a differentiation between those acts of an agency that rest 
upon the substance of legislation already in force and those that do not. 
The alternative is to allow agencies autocratically to impose binding 
rules without doing what Congress says must be done to impose binding 
rules. 


in. The D.C. Circuit’s Restatement of the Distinction 

In American Mining Congress, Judge Williams states that “the legisla- 
tive or interpretive status of the agency rules turns ... on the prior 
existence or non-existence of legal duties and rights.”*' This statement 
captures the essentials of the law; if the duties or rights in question 
have not previously been legislated, any agency rulemaking effort to 
bindingly establish those duties or rights must be done legislatively 
(normally requiring the use of APA . notice-and-comment procedures).” 
But if the duties or rights do have a prior legal existence, as legislated 
in a statute or legislative rule, the agency may articulate them in detail 


Agency Interpretations of Statutory Provisions, 41 Vand. L. Rev. 301, 304-06 (1988) 
(stating that ‘'(in]any instances of statutory interpretation require an agency to resolve 
policy issues”); Homemakers North Shore. Inc. v. Bowen, 832 F2d 408. 41 1 (7th 
Cir. 1987) (stating that “there is a range of possible meanings; the selection from the 
range is an act of policymaking”). See also Peter L. Strauss, One Hundred Fifty 
Cases Per Year: Some Implications of the Supreme Court's Limited Resources for 
Judicial Review of Agency Action, 87 COLUM. L. Rev. 1093, 1118-22 (1987) 
(speaking of interpretation occurring within “range of indeterminacy" left by statute). 

50. “An initial agency interpreution is not instantly carved in stone. On the 
contrary, the agency, to engage in informed rulemaking, must consider varying inter- 
pretations and the wisdom of its policy on a continuing basis,” Chevron U,S.A. v. 
Natural Resources Defense Council, 467 U.S. 837. 863-64 (1984). A potentially strong 
restraint on casual or frequent changes of interpretation is the requirement that a 
change in policy be accompanied by a reasoned explanation, see Motor Vehicles 
Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29. 57 (1983) (ruling- that 
agencies must provide explanations for their policy decisions), if that doctrine applies 
to nonlegislative rules. See Anthony, Interpretive Rules, Policy Statements, supra note 
5, at 1319 n.30 (stating that it is unclear whether reasoned explanation is required for 
policy changes involving nonlegislative documents). 

51. American Mining Congress v. Mine Safety & Health Admin., 995 F.2d 1106, 
1110 (D.C. Cir. 1993). 

52. For exceptions to the notice-and-comment requirement, see supra note 20. 
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through an interpretive rule (not requiring notice-and-comment). 

This is assuredly the key test, and the American Mining Congress 
opinion is wholly consistent with it. Taking a comprehensive grip on 
the subject, that opinion valuably reviews prior analyses and elaborates 
component themes and concepts. Its thoroughness in so doing, however, 
may somewhat becloud the clarity that it otherwise promotes, and some 
comment here may make its statement of the law more accessible. 

The opinion sets forth or cites, with apparent approval, ten variously 
formulated tests pertinent to the legislative or interpretive status of agen- 
cy rules.” (It also, correctly in my opinion, rejects three others.)*^ 


53. These tests are: 1) Interpretive rules advise of "the agency’s construction of 
the statutes and rules which it administers.” American Mining Congress, 995 F.2d at 
1J09 (quoting Attorney General’s Manual on Administrative Procedure at 30 n.3 
(1947)). 2) Legislative history of the APA has been read to suggest a “legal effect 
test” as "marking the line between substantive and interpretive rules.” Id. at 1109 
(citing Asimow, Public Participation, supra note 4. at 542 & n.95). 3) The courts in- 
quire whether the disputed rule has the force of law, which a rule has only where 
the agency intended to exercise legislative power delegated by Congress. Id. at 1109. 
4) Such “intent to exercise” can be found where, “in the absence of a legislative rule 
by the agency, the legislative basis for agency enforcement would be inadequate.” 
American Mining Congress, 995 F.2d at 1109. 5) ”[A]n agency presumably intends a 
rule to be legislative if it has the rule published in the Code of Federal Regulations.” 
Id. at 1 109. 6) A rule that repudiates or is irreconcilable with a prior legislative rule 
is an amendment and must itself be legislative. Id. at 1109. 7) The focus should be 
“on whether the agency needs to exercise legislative power (to provide a basis for 
enforcement actions or agency decisions conferring benefits).” Id. at 1110. S) This 
focus on “need” helps explain the distinction between instances where an agency 
merely declares its understanding of what a statute requires (interpretive) and where 
an agency goes beyond the text of a statute (legislative), id. at 1110 (citing Fertilizer 
Institute v. EPA, 935 F.2d 1303, 1308 (D.C. Cir. 1991) and Chamber of Commerce 
v. OSHA, 636 F.2d 464, 469 (D.C. Cir. 1980)) because if a rule supplies needed 
legislative action the rule is legislative while if the rule spells out a pre-existing duty 
it will be interpretive. Id. at 1110. 9) The legislative or interpretive status of rules 
depends upon the prior existence or non-existence of legal duties and rights. American 
Mining Congress, 995 F.2d at 1110, 10) If an agency chose to invoke its general 
legislating authority the rule would be treated as an attempted exercise of legislative 
power. Id. at 1110-11. 

54. The court rejected three proposed tests as follows: 1) The distinction whereby 

rules based on specific statutory provisions are treated as interpretive while those 

based on broad statutory authority to create rights and duties are treated as legislative. 

United Technologies Corp. v. EPA, 821 F.2d 714, 719-20 (D.C. Cir. 1987). is statis- 
tically likely to yield the right outcome, but the status of rules should not turn on the 
narrowness or breadth of the statutory or regulatory terms in question. American Min- 
ing Congress, 995 F.2d at 1110. 2) The determination that a rule has “binding ef- 
fect,” in the sense that it does not leave the agency free to exercise discretion, is 
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Judge Williams summarized his analysis as follows: 

Accordingly, insofar as our cases can be reconciled at all, we think it almost ex- 
clusively on the basis of whether the purported interpretive rule has “legal effect”, 
which in turn is best ascertained by asking (1) whether in the absence of the rule 
there would not be an adequate legislative basis for enforcement action or other 
agency action to confer benefits or ensure the performance of duties, (2) whether 
the agency has published the rule in the Code of Federal Regulations, (3) whether 
the agency has explicitly invoked its general legislative authority, or (4) whether 
the rule effectively amends a prior legislative rule. If the answer to any of these 
questions is affirmative, we have a legislative, not an interpretive rule.” 

This formulation is fundamentally a good one. Indeed, it is the best 
judicial expression on the subject to date. To be fully serviceable, 
though. I believe it should be examined in the light of the framework 
presented in this Article. 

At the threshold it must be insisted that, where the answer to any of 
the four stated questions is affirmative, the document is not a “legisla- 
tive . . . rule,” but rather is one that should have been a legislative 
rule — what I have called a “spurious rule.”^® Putting an end to the so- 
lecism of calling spurious rules “legislative rules” is the quickest way to 
disperse the smog.” 

The quoted passage essentially restates and embellishes the analysis I 
have drawn above. The critical first question remains; did the 
nonlegislative document interpret an existing statute or legislative rule? 

The court’s inquiry numbered 1, which is the basic one to which the 
others are peripheral, simply reframes this question. The existence of 
“an adequate legislative basis for enforcement or other agency action”®* 
means, precisely, the existence of a statute (or other legislative act) upon 
which the agency could legitimately base the action in question without 
having first promulgated a new legislative rule. 

Where legislation does exist to serve as the substantive basis” for 


pertinent to distinguishing policy statements from legislative norms (that is, norms that 
should have been promulgated legislatively), but tells little about whether a rule is 
interpretive. Id. at 1111. 3) Again, the use of mandatory as opposed to permissive 
language may be useful in drawing a line between policy statements and “legislative 
rules” (rules that should have been promulgated legislatively), but it is not useful to 
distinguish interpretive rules. Id. at 1111. 

55. Id. at 1112. 

56. Supra text accompanying notes 26-33. 

57. See supra note 13 (citing judicial use of “smog" in context of distinguishing 
nonlegislative rules). 

58. American Mining Congress, 995 F.2d at III I. 

59. Legislation that supplies substantive norms to serve as the “legislative basis 


Admin. L.J. Am 


HeinOnl: 


U. 17 1994-1995 




272 


18 THE ADMINISTRATIVE LAV/ JOURNAL [VOL. 8:1 

the action in question, then a document fairiy stating that that action is 
covered by that legislation is an interpretive rule. The substance of the 
interpretive rule flows from the meaning of the “adequate legislative 
basis” already in existence. Finding no “adequate legislative basis” in a 
particular case is tantamount to finding that there is no legislation whose 
meaning the document in question can be fairly said to interpret. This 
also is the sense in which the court speaks of “focus[ingj on whether 
the agency needs to exercise legislative power (to provide a basis for 
enforcement action or agency decisions conferring benefits) . . . if 
there is no legislation that the putatively interpretive rule fairly flows 
from, the agency “needs” to exercise its legislative rulemaking power to 
take action based on that position. 

The opinion adverts to cases drawing the distinction between “con- 
struing” legislation and “supplementing” it.^' Though I would not put 
it just this way, we may assume that this is the same distinction as the 
one I draw between documents that interpret and those that do not. 
Judge Williams acutely observes that the “difficulty with the distinction 
is that almost every rule may seem to do both.”“ Amen. This is the 
very source of the perplexities that entoil the courts. But it is un- 
avoidably in the nature of things that it often is hard to tell whether the 
purported interpretive rule adds to. or merely explains, the existing legis- 
lation. I do not think this inquiry is rendered any different, or any eas- 
ier, when it is refiamed by suggesting that “the dividing line is the 
necessity for agency legislative action.”® In cither case it must be de- 
termined whether legislative substance justifying the agency’s position 
exists.® These varying formulations call for exactly the same inquiry. 


for enforcement or other agency action” should be carefully distinguished from stat- 
utes that do not contain substantive norms but merely authorize agencies to promul- 
gate rules. In the latter situation, it is the rules (if any), not the statute, that would 
serve as the substantive legislative basis for the agency action of which the court 
speaks. 

60. American Mining Congress, 995 F.2d at 1 1 10. 

61. Id. (citing Fertilizer Inst., 935 F.2d at 1308 and Chamber of Commerce, 636 
F.2d at 469. 

62. American Mining Congress, 995 F.2d at 1110. 

63. Id. 

64. Judge Williams followed the sentence quoted at note 62 above with this: 

But if the dividing line is the necessity for agency legislative action, then a 
rule supplying that action will be legislative no matter how grounded in the 
agency’s ‘understanding of what the statute requires,’ and an interpretation that 
spells out the scope of an agency’s or regulated entity's pre-existing duty . . . 
will be interpretive, even if . . , it mdens that duty even beyond the scope 
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It should be added, because it is not explicit in the quoted passage, 
that even if “in the absence of the rule there would not be an adequate 
legislative basis for enforcement action or other agency action,”** the 
document is not invalid — as what the court calls a “legislative rule” and 
what I call a “spurious rule” — unless the agency has treated it as. 
binding.** If the agency has pronounced the rule in a nonbinding ten- 
tative fashion, it is neither an interpretive rule nor a “spurious” (“legisla- 
tive”) rule, but is a presumably valid policy statement exempt from 
notice-and-comraent requirements." Transparency on this point should 
dispel some of the smog. 

The court’s inquiry numbered 4 is, on analysis, a subset of number 1, 
and is therefore subject to the same comment. If the purported interpre- 
tive rule effectively amends a prior legislative rule, there is by definition 
no adequate legislative basis for it. This is true even if the new docu- 
ment does not contradict the legislative rule but attempts to add sub- 
stance. Casting the issue in terms of amendment does not supply an 
escape route by which to dodge the unavoidable (if sometimes enigmat- 
ic) labor of distinguishing documents that add new content from those 


allowed the agency under Chevron USA. v. NRDC, 467 U.S. 837 (1984). 
American Mining Congress, 995 F.2d at 1110. 

The second half of this passage seems accurate, and represents an important 
perception: as in Che case cited by Judge Williams. Fertilizer Institute v. EPA, 93S 
F.2d 1313 (D.C. Cir. 1991). an attempted interpretation that the court finds to be 
unreasonable or wrong is not for that reason disqualified as an interpretive rule or 
invalidated for not having been issued by nolice-and-comment. But it may be ob- 
served (though not an issue hcic) that reviewing courts should not accord deference 
under the Chevron case to interpretive rules, which instead should be reviewed inde- 
pendently under Skidmore v. Swift & Co.. 323 U.S. 134 (1944). See Anthony. Which 
Agency Inteqfretations Should Bind Citizens and the Courts, supra note 40, at 40-41, 
55-58 (analyzing review of interpretive rules in federal courts). 

The first half of the quoted passage, on the other hand, seems nugatory. Per- 
haps it intends to emphasize that the test is an objective one, and that the agency's 
belief as to the extent that the rule is grounded in the statute is irrelevant. But other- 
wise. if in a given case there is a "necessity for agency legislative action,” it is 
precisely because the document is not grounded in a statute or other legislation estab- 
lishing a pre-existing duty or right that can be spelled out by interpretation to justify 
the agency position. To determine the necessity for agency legislative action, one first 
must determine whether the agency position interprets existing legislation. 

65. American Mining Congress. 995 F.2d at 1112. 

66. See supra text accompanying notes 31-33 (setting out basis for term “spuri- 
ous”). 

67. 5 U.S.C. § 553(bMA) (1988). See supra text accompanying notes 34-37 (dis- 
cussing how nonbinding policy statemenis need not be promulgated legislatively). 
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that merely flesh out existing legislative meaning or make it more spe- 
cific.®® 

By covering all four of its enumerated inquiries with the label “legal 
effect,”® the court needlessly foments confusion. As used in the Ameri- 
can Mining Congress opinion, this test adds nothing conceptually, and 
indeed serves to distract and to complicate the analysis. Its difficulties 
are largely those of terminology, parallel to those posed by calling cer- 
tain nonlegislative rules “legislative rules.” 

The opinion appears to use the term “legal effect” to mean “practical 
binding effect" rather than a legally binding effect, which a 
nonlegislatively issued document by definition cannot possess. But in 
the article cited in the court’s initial mention of the concept,™ the “le- 
gal effect test” is defined as classifying a rule “as legislative or 
nonlegislative on the basis of whether it alters the legal rights or obli- 
gations of members of the public.”” Tliis is the right idea, provided 
that it is understood (as clearly intended) to mean that a rule should be 
promulgated legislatively if it attempts to impose binding obligations or 
standards not already established by existing legislation.’* Determining 


68. Judge Williams soundly observed: “A rule does not, in this inquiry, become 
an amendment merely because it supplies crisper and more detailed lines than the 
authority being interpreted.” American Mining Cangress, 995 F.2d at 1112. 

On the other hand, it seems excessively complaisant toward the agencies to 
suggest that a new document interprets and cannot amend unless it ‘Vepudiates or is 
irreconcilable with an existing legislative rule.” Id. at 1115. Substantial new matter 
added to a rule can amend ir even if It does not repudiate it. I believe that is what 
in fact occurred in the American Mining Congress case itself. In my opinion, there 
was no pre-existing duty to do what the putative interpretive rule (a ‘‘Program Policy 
Letter”) required; thus that document added to and amended the existing regulation, 
even if it did not repudiate it or impose irreconcilable provisions. For the same rea- 
son, I believe that the court, under its own analysis, was incorrect in saying that 
there was “no legislative gap that required the PPL as a predicate to enforcement 
action.” Id. at 1112. 

69. Id. at 1112, at the outset of the long quoted passage indented in the text 
above. 

70. Id. at 1109 (citing Asimow, Public Participation, supra note 4, at S42 & 
n.95, as “reading legislative history of Administrative Procedure Act as 'suggest[ing] 
an intent to adopt the legal effect test’ as marking the line between substantive and 
interpretive rules.”). 

71. Asimow. Public Participation, supra note 4. at 531. 

72. The author cited by the court staled ih a l^er article: “The prevailing 
standard for distinguishing legislative and interpretive rules can be described as the 
‘legal effect’ test. If a rule explaining the meaning of language actually makes ‘new 
law,* as opposed to merely interpreting ‘existing law,’ it is legislative.” Asimow, 
Nonlegislative Rulemaking and Regulatory Reform, supra note 36, at 394. Obviously, 
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whether a purported interpretive rule has this kind of “legal effect” thus 
depends exactly upon the lines of inquiry already identified: does the 
document interpret existing legislation, or does it try to bind without an 
existing legislative basis? In the cited usage, “legal effect” has no con- 
ceptually independent meaning beyond this, and therefore is superfluous 
and potentially misleading. 

Judge Williams, moreover, apparently has chosen to employ the term 
“legal effect” to embrace all situations that call for the use of legisla- 
tively issued rules rather than exempt interpretive rules, including cases 
covered by the inquiries numbered 2 and 3 in his summary. I do not 
wish here to assert that these cases need not be governed by legislative 
rulemaking requirements. But it should be realized that those categories 
can include documents that are properly analyzed as having interpreted 
existing legislation and thus might otherwise be entitled to the interpre- 
tive mles exemption. Number 2 would cover interpretive rules that the 
agency has chosen to publish in the Code of Federal Regulations.’^ 
Number 3 apparently would cover interpretive documents that the agen- 
cy has explicitly declared to be issued pursuant to its authority to make 
law, thou^ without observance of legislative rulemaking procedures. 

In both categories it is suitable to insist upon legislative rulemaking, 
despite the interpretive nature of the action, lest the public be misled 
into believing that these rules have the force of law. It might promote 
clarity, though, to state the norms governing these interpretive docu- 
ments separately from the conceptually different norms that ordinarily 
govern the distinctions between intcriMetive rules and rules that should 
be legislative. Comprehending them all under an overall “legal effect” 
rubric enables all four of these categories to be accorded the same treat- 
ment, as rules that should have been issued legislatively. But use of 
this broad rubric should not be allowed to distract from the inquiries 
that are central to the analysis of nonlegislaiive agency rules. 

Those central inquiries are these; I) Does the nonlegislative 
rulemaking document interpret existing legislation? 2) If it does not do 
so, has the agency nevertheless made it binding on the public? 

When the document does inteiprel, it is an interpretive rule exempt 
from APA notice-and-comment requirements. When it does not interpret 


when this passage says a rule “is tegislaiive,” it means it “should have been legisla- 
tive." See supra notes 23-32 and accompanying text (discussing this distinction). But 
in substance the test is the same as that [Hesented in this Article. 

73. American Mining Congress, 995 F.2d at 1109. 1112 (citing Brock v. Cathe- 
dral Bluffs Shale Oil Co., 796 F.2d 553, 539 (D.C. Cir. 1986)). 
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and has not been made binding, it is a policy statement exempt from 
APA notice-and-commeni requirements. But where the document does 
not interpret and nevertheless has been made binding (albeit only as a 
practical matter), it is a spurious rule that should have been promulgated 
legislatively. 
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Executive Summary 

This draft Report to Congress on the Costs and Benefits of Federal Regulations (Report) 
was prepared to implement Section 624 of the Treasury and General C»overnment Appropriations 
Act of 2001 (Pub. L. No. 106-554, 31 U.S.C. § 1105 note), commonly known as the ''Regulatory 
Right-to-Know Act." The Report will be published in its final form later this year, after 
revisions to this draft are made based on public comment, external peer review, and interagency 
review. This is the tenth annual Report since the Office of Management and Budget (OMB) 
began issuing this Report in 1997. 

A key feature of this Report is the estimates of the total costs and benefits of regulations 
reviewed by OMB. Similar to previous Reports, the Report includes a ten-year look-back of 
major Federal regulations reviewed by OMB to examine their quantified and monetized benefits 
and costs: 


• The estimated annual benefits of major Federal regulations reviewed by OMB from 
October 1 , 1 996 to September 30, 2006 range from $99 billion to $484 billion, while 
the estimated annual costs range from $40 billion to $46 billion. These totals are 
somewhat higher than ftiose reported last year. The difference is largely due to the 
addition this year of the Environmental Protection Agency’s (EPA) Review of the 
National Ambient Air Quality Standards (NAAQS) for Particulate Matter (PM). 

• During the past year, seven ‘’major” final rules were adopted that had quantified and 
monetized benefits and costs. These rules added $6.3 billion to $44.8 billion in 
annual benefits compared to $3.7 billion to $4.2 billion in annual costs. One rule. 
EPA's NAAQS for PM, accounts for 60 to 89 percent of these estimated benefits and 
for 67 to 70 percent of the corresponding costs. 

• There were an additional three major final rules that were adopted last year that did 
not have quantified and monetized estimates of both benefits and costs. One of these 
three rules implemented an air cargo security program where the benefits of improved 
security arc very difficult to quantify and monetize. The other two implemented 
migratory bird hunting regulations and estimated only the net benefits of bird hunting 

activities. 

In addition, we report the latest results of our ongoing historical examination of the trends 
in Federal regulatory activity. As explained in Chapter 11 of this Report, the data reveal that: 


• The average yearly cost of the major regulations issued during the Bush (43) 
Administration is about 47 percent less than over the previous 20 years. 

• The average yearly benefit of the major regulations issued during the Bush (43) 
Administration is more than double the yearly average for the previous eight years. 
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• Over the last 26 years, the major regulations reviewed by 0MB have added at least 
$126.9 billion to the overall yearly costs of regulations on the public. 

• The benefits of major regulations issued from ! 992 to 2006 exceed the costs by more 
than three fold. 

The draft Report also provides a summary of the analysis of major regulatory activity by 
the so-called “independent” regulatory agencies over the past ten years. 

Chapter 111 provides an update on agency implementation of the Information Quality Act 
(IQA) (Section 515 of the Treasury and General Government Appropriations Act, 2001 (Pub. L. 
No. 106-554,31 U.S.C, § 35!6note)). The chapter summarizes the current status of correction 
requests that were received by agencies in FY 2006, and includes an update on the status of 
requests received in FY 2003, FY 2004, and FY 2005. This year’s Report accelerates OMB’s 
presentation of summary information about IQ requests and appeals, thereby increasing the 
accessibility and transparency of information for the public. The chapter also summarizes 
agency annual reports for the Information Quality Bulletin for Peer Review. This is the first year 
for which reports on the implementation of the Bulletin were required. 

This Report is being submitted along with the Twelfth Annual Report to Congress on 
Agency Compliance with the Unfiinded Mandates Reform Act (UMRA). (Pub. L. No. 104-4, 2 
U.S.C. § 1538). This year, for the first time, we are publishing, as Chapter IV, a draft of the 
UMRA report with the draft Report to Congress on the Costs and Benefits of Federal 
Regulations. By doing so, we hope to make available to the public information on the previous 
fiscal year in a more timely fashion. In this draft. OMB reports on agency compliance with Title 
II of UMRA, which requires that each agency, before promulgating any proposed or final rule 
that may result in expenditures of more than $100 million (adjusted for inflation) in any one year 
bj' State, local, and tribal governments, or by ihc private sector, to conduct a cost-benefit analysis 
and select the least costly, most cost-effective, or least burdensome alternative. Each agency 
must also seek input from State, local, and tribal government. 
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Executive Summary 


Since the early Reagan years, critics have argued that benefit-cost analysis is used by the 
U.S. Office of Management and Budget fOMB) as a one-sided tool of deregulation to advance 
the interests of business. This article discloses a little-known fact; OMB also plays a powerftil 
pro-regulation role when agency proposals address market failures and are supported by benefit- 
cost analysis. Drawing on four case studies from the George W. Bush Administration, the author 
examines how and why OMB encouraged regulatory initiatives while protecting some 
rulemakings from opposition by forces inside and outside of the executive branch. The case 
studies address the labeling of foods for trans fat content, control of diesel engine exhaust, 
improvement of light-truck fuel economy, and control of air pollution from coal-fired power 
plants. OMB’s role in the 2001-2006 period was unusual by historic standards because, rather 
than await agency drafts, OMB played a pro-active role in both the initiation of rulemakings and 
the creation of regulatory alternatives for consideration. I'he benefit-cost framework could be 
much more powerful if greater investments were made in applied research to expand knowledge 
on key regulatory issues. 
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INTRODUCTION 

On New Year’s Eve of 2001 , after the disputed Florida recount, I received a call from 
the Bush-Cheney transition team. They asked me to consider a senior regulatory post in the 
Office of Management and Budget (OMB), the largest unit within the Executive Office of the 
President. 

The call was a pleasant surprise since I had not been involved in the Bush-Cheney 
campaign. In fact, I answered gingerly a question about why I made a financial contribution 
to Elizabeth Dole’s short-lived 2000 presidential campaign. 

Having taught benefit-cost analysis for seventeen years at the Harvard School of 
Public Health, the opportunity to practice what I was preaching was intriguing. And my own 
scholarship on regulation of health risks had called for a more rigorous approach to selecting 
regulatory priorities, weighing risks, and devising cost-effective solutions (Graham and 
Wiener, 1995; Graham, 1997). Thus, 1 accepted the offer to serve with hopes of advancing 
the practice of benefit-cost analysis in regulatory policy making. 

After going through a meticulous FBI background check, I was nominated in March 
2001 to be the President’s “regulatory czar” — the Administrator of OMB’s Office of 
Information and Regulatory Affairs (OIRA). 

The Senate confirmation process was my introduction to hardball politics in 
Washington. DC. A coalition of liberal activists opposed my nomination with provocative 
rhetoric, but their allegations were effectively countered in the confirmation process (U.S. 
Congress, 2001 ). I was both encouraged and humbled when so many of my academic 
colleagues, both Democrats and Republicans, voiced support for my nomination. In July 
2001, t was confirmed by the Senate and went to work leading 50 career policy analysts at 
OIRA. 


OIRA’s role in federal regulation has been controversial. Since the early Reagan 
years, critics have argued that benefit-cost analysis is used by OMB as a one-sided tool of 
deregulation to advance the interests of business. A variety of regulatory scholars and pro- 
regulation activists have raised concerns about the role of OIRA. especially as applied to 
public health, safety and environmental issues (Andrews, 1984; Morrison 1986; Percival, 
1991; McGarity. 1998). Some argue that health protection is an absolute right, even though it 
is difficult to base such a claim on modern philosophical theories (Schroeder, 1986). They 
also fear a transfer of power from the regulators to OMB, since the civil servants working at 
the mission-oriented agencies tend to be more zealous about regulation than the policy 
analysts at OMB (McGarity, 1991; Moe and Wilson, 1994). 

As I entered a pro-business Republican administration, I expected that my office 
would work to stop bad rules and find less costly ways for regulators to achieve worthy public 
objectives (e.g., environmental protection). And we did so. 

My purpose in this article is to disclose a little-known fact; Benefit-cost analysis also 
caused OIRA to be a pro-regulation advocate in the Bush administration. I support this claim 
by providing specific examples of how and why OIRA became a voice - usually an effective 
one - for sensible pro-regulation initiatives that addressed risks created by business activity. 
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i begin with a short description of the federai regulatory process, with an emphasis on 
the basis for OlRA’s participation In agency rulemaking. I then offer four case studies that 
illustrate how OIRA worked with the Department of Health and Human Services (HHS) on 
labeling foods for trans fat content, the Department of Transportation (DOT) on improving 
light-truck fuel economy, and the Environmental Protection Agency (EPA) on controlling 
diesel engine exhaust and redudng air pollution from coal-fired power plants. 1 conclude witti 
some suggestions about how science and economics can play a stronger role in federal 
regulation in the years ahead. 

OMB AND THE REGULATORS 

Federal regulatory agencies develop rules based on legislative authority that has been 
delegated to them by the U.S. Congress. Since 1981, the Executive Office of the President 
has insisted that all major new regulations be supported by a benefit-cost analysis, including 
an analysis of the potential market failure that motivates the need for rulemaking (Smith, 
1984). It is now well accepted that, based on presidential executive order, OMB has authority 
to oversee the regulatory activities of federal agencies to ensure that presidential policies are 
fdlowed and that economic analysis is undertaken to inform regulatory policy (Kagan, 2001; 
West. 2005). 

In order to bring discipline to the regulatory approval process, OMB requires agencies 
to submit any significant rulemaking proposal to OIRA for “clearance" before it is published in 
the Federal Register (Blumstein. 2001 : GAO 2003). The heart of OMB's power, as 
administered by OIRA, is to "return” a draft rule to an agency for further “consideration" 

(OMB. 2002). An agency can overrule OIRA only by a successful appeal to the OMB 
Director (or the President). 

OIRA does not enforce a strict, numeric benefit-cost test. Although OIRA tracks the 
numbers carefully, it also considers qualitative claims about possible benefits and costs as 
well as a variety of non-efficiency arguments (e.g., matters of fairness). For example, a civil- 
rights rule may be proposed on philosophic grounds that have nothing to do with economic 
efficiency. Agencies must explain why benefits "justify" costs but the showing does not have 
to be fully monetary. Since there is no rigorous analytic tool for weighing qualitative benefits 
or fairness claims, OIRA review of regulations inevitably entails some policy judgment (OMB, 
2002 ). 


The key limitation on OlRA’s authority is that OIRA may not compel a regulator to take 
a position that is inconsistent with the regulator’s legislative authority. If OIRA induces an 
agency to make such a mistake, the resulting rule is flawed and may be overturned by a 
federal court. Thus, a complex interaction between economic, legal and fairness 
considerations, coupled with interest-group pressures, defines the negotiations between 
OIRA and the regulators (McGarlty, 1991 ; Morgenstern, 1997). 

In the summer of 2001 , my boss, OMB Director Mitch Daniels (now the Governor of 
Indiana), explained to me his views on why OMB should oversee the regulators. He said that 
Just as no modern President has permitted a Cabinet department to set its own budget 
without OMB review, no recent President has permitted federal regulators to impose off- 
budget expenditures - typically “unfunded mandates" on businesses or states - without 
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review by analysts in the Executive Office of the President. Yet Daniels also stressed that 
OIRA could do a good job only if it engaged in careful consideration of benefits as well as 
costs. 


In order to demonstrate OIRA’s backbone, Daniels urged me to move quickly to return 
some bad or poorly-reasoned rulemaking proposals to agencies. I signed more than twenty 
of these official return letters in my first year on the job (0MB, 2002). That is more than the 
overall number of returns in eight years of the Clinton Administration, but a much lower return 
rate than in the Reagan years (Power and Schlesinger, 2002). Once the regulators realized 
that I was willing to exercise this power, it became far less necessary to use it. We were able 
to work out problems with an agency in advance, without the need for any public rebuke. 

To make it easier for regulators to understand OIRA’s analytic perspective, we 
published a formal guidance document (“0MB Circular A-4 ”) that outlines what 01 RA expects 
to see in a regulatory analysis, especially the benefit-cost evaluation. This document, which 
is available on OMB’s web site, was finalized only after OIRA made revisions to a draft 
document that was subjected to public comment and expert peer review by academics and 
other scholars on regulatory policy (OMB, 2003). I turn now to ttie four case studies of OIRA 
at work with the regulators. 

LABELING FOODS FOR TRANS-FAT CONTENT 

Soon after taking office, one of my senior career staff who covered HHS brought to 
my attention a rulemaking that was started in the Clinton Administration but had never been 
finished. That was hardly a rare situation, but my economics staff insisted that this 
rulemaking was permissible under existing law and a good idea. 

The proposal, which had been drafted by the Food and Drug Administration (FDA), 
would have compelled food companies to include the trans-fat content on the food label, just 
as calories and saturated-fat content are disclosed. FDA’s economists argued that a variety 
of informational obstacles were preventing the market from responding to the dangers of 
trans-fats. They believed that the new label would not only aid consumer choice but also 
encourage food processors to reduce the trans-fat content of a variety of widely-consumed 
foods. FDA projected that the annual health benefits of the rule, measured in less heart 
disease, would far exceed the annual burdens, which included the costs of food-processing 
modifications and labeling changes (FDA. 2003). 

The key scientific premise was that trans-fat consumption is linked to the 
development of coronary heart disease. To verify this premise, I asked my staff to consult 
the recent medical literature and reach out to three groups: the Department of Nutrition at the 
Harvard School of Public Health, the International Life Sciences Institute (a scientific group 
affiliated with the food industry), and the Center for Science in the Public Interest (a non-profit 
advocacy group). All of these consultations reinforced our conviction that FDA's scientific 
premise was sound. 

When the OIRA desk officer checked with FDA, we learned that the rulemaking was 
moving at a snail’s pace, in part because a new FDA Commissioner had not yet been 
nominated. In order to accelerate this rulemaking, we developed a tool which we called the 
“prompt letter". It was intended to be a polite nudge - a suggestion that an agency give 


5 



286 


priority to a matter, or alternatively, explain to 0MB in a public reply letter why it should not be 
a priority (0MB, 2002). 

The lawyers in the White House disliked the idea. They argued that a prompt letter 
revealed too much about preliminary thinking inside the executive branch and might be seen 
as compromising OIRA’s objectivity in the subsequent review of a rule. However, Director 
Daniels did not find these objections convincing, and gave us the go ahead. 

We issued the first OIRA prompt letter to the FDA in the fall of 2001 . FDA responded 
by finishing the final rule, and trans-fat content is now a standard entry on food labels (FDA, 
2003). As a result of this rulemaking, grocery store shelves became filled with foods low in 
Irans fat content and a variety of restaurants and food establishments are also taking new 
steps to reduce trans-fat content. 

From 2001 to 2006, I signed more than a dozen of these prompt letters, which are 
posted on OMB’s web site (www.whitehouse/omb.eop.Qov ). Prompt letters were praised as 
an important innovation by some commentators outside the government (Hahn and Sunstein, 
2002), even though they are not legally binding on agencies. They were less popular at the 
regulatory agencies. With some justification, agencies asked why OIRA didn’t simply convey 
its suggestions to them informally. 

Indeed, later in my tenure at OIRA, my staff persuaded me that we could often achieve 
the same result we had achieved on trans-fats by simply scheduling a meeting with a 
regulator, where the topic might be a draft prompt letter or a draft return letter. Nonetheless, I 
favor public prompt letters from OIRA because they exemplify the transparency in 
government that I believe will increase public trust in OIRA (GAO, 2003: Graham, Noe and 
Branch, 2006). The public nature of the prompt letters also encourages outside groups to 
suggest promising topics for prompt letters to OIRA and serves as an occasional reminder of 
the need for OIRA staff to address shortages as well as excesses of regulation. 

The development of the prompt letter and its application to FDA’s trans-fat rule may be 
an Important event in the history of OIRA, regardless of how many future prompt letters are 
issued. It reaffirmed in a public way that OlRA's role is to advance the cause of “smart 
regulation", which sometimes will lead to more rather than less regulation (OMB, 2002). 

Some scholars have suggested that there should be a presidential executive order to codify 
OIRA’s power to issue prompt letters (Hahn and Sunstein, 2002; Bagley and Revesz, 2006). 

CURBING DIESEL ENGINE EXHAUST 

In late 2000, the Clinton Administration issued a flood of new regulations, including an 
ambitious rule under the Clean Air Act to reduce diesel exhaust from heavy-duty trucks 
operated on roads and highways. The goal was a 90% diesel-exhaust reduction to be 
accomplished as refineries reduce the sulfur content of diesel fuel and engine suppliers add 
modern emission control equipment. 

When President Bush took office in 2001 , some analysts in the conservative think tank 
community saw in the new Republican administration a potential opportunity to delay, modify 
or rescind the highway diesel rule (OMB, 2001 ). And, in fact, the new policy officials at EPA 
were asked by some industry officials to reconsider the rule. 
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Deciding Whether to Retain the Highway Diesel Rule 

The highway diesel rule was certainly costly, imposing annualized expenses of $3 to 
$5 billion per year on refineries and engine suppliers (0MB, 2002). Those estimates 
assumed that the industry would experience a steady decline in variable costs over time as 
refiners learned how to implement desulphurization at a lower cost. The costs were a bitter 
pill for an industry that had been downsizing for years. In the 1990s, many small refineries 
struggled to break even. 

Despite the significant costs, what impressed me about the rule was the in-depth 
benefits analysis prepared by EPA. The rule was projected to prevent, each year, 8,300 
premature deaths, 5,500 cases of chronic bronchitis and 361 .400 asthma attacks. When the 
benefits were expressed in monetary units, they were roughly 20 times larger than the 
estimated costs (OMB, 2002). Moreover. EPA scientists indicated that some of the important 
human health and ecological benefits were not even included in the benefit calculation 
because of gaps in scientific knowledge or uncertainty about how to express the benefits in 
monetary units (EPA, 2004). 

From an economic perspective, the producers, buyers and users of diesel engines 
were creating a classic negative externality: the health risks to people breathing diesel 
exhaust were not fully considered in market transactions. 

Much to the dismay of some White House staff, we decided against reopening the 
highway diesei rule (OMB. 2001 ). In fact, rather than delay or rescind the rule, In 2002 OIRA 
began work on a draft prompt tetter calling for EPA to undertake a similar rulemaking that 
reduce exhaust from numerous off-road engines used in construction, agriculture and 
mining. 

Reducing Exhaust from Off-Road Engines 

When we met with EPA informally on the draft prompt, they insisted that there was no 
need for a prompt because the rulemaking was already a priority. They were also pleased to 
learn about OlRA’s pro-regulation perspective. We therefore agreed to undertake an 
unprecedented EPA-OMB rulemaking “collaboration”, which was announced via press 
releases in June 2002 by both EPA and OMB. 

The complex rulemaking, which required a 90% reduction in diesel exhaust from off- 
road engines, was completed more quickly than is typical of large EPA rules (EPA, 2004). 
The aite was costly ($1 .3 billion per year) but the estimated ratio of monetary benefit to cost 
was over 20 to 1 . 

In the course of this rulemaking, we asked EPA to undertake an analysis of benefits to 
determine how likely it was that benefits would prove to be targe or smalt. The point of this 
probability analysis was to account for the key scientific uncertainties in the health and 
environmental sciences. 

Interestingly, the analysis revealed that the benefits of the rule exceeded the costs, 
even when the most pessimistic assumptions were applied to the benefits assessment. This 
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result caused us to ask whether the rule should be made even more stringent. However, a 
consensus emerged that requiring more than 90% sulfur removal raised feasibility concerns 
and might lead to unintended yet adverse consequences (Graham and Wiener, 1 995). 

The EPA-OMB collaboration did lead to some controversy. We asked whether trading 
of emissions-control credits should be permitted between off-road and highway engines, 
since a broader trading regime might make both rules even more cost-effective. OMB and 
EPA lawyers agreed that such trading authority might place the entire rule at legal risk, since 
the Clean Air Act has no express authority for such an expansive trading regime. Disruptive 
litigation could cause delays in Implementation and lack of predictability for firms expected to 
make large capital investments. So we retreated to a more modest request that trading of 
credits be permitted among engines of different sizes within the same off-road engine family. 
EPA agreed to this request. 

As this rulemaking was nearing a conclusion in 2004, one of the more satisfying 
moments for me occurred when EPA officials were briefing skeptical White House staff about 
why EPA was undertaking a billion-dollar regulation that was not the subject of any statutory 
deadline from Congress. Meeting participants turned to me: I explained that the rule had an 
impressive benefit-cost case, and the meeting did not last much longer. 

Enforcing Diesel Exhaust Rules 

Writing stringent rules is not useful if businesses do not believe they will be enforced. 

In 1999, EPA and diesel-engine suppliers reached a settlement on an enforcement action 
that alleged that some suppliers had installed computer software that turns off emission 
controls when a heavy truck is operated on the highway. As part of the settlement, the 
suppliers agreed to an accelerated compliance schedule for their new. cleaner engines being 
developed under the 2000 highway diesel rule. 

As the accelerated deadline approached in October 2002, several companies informed 
EPA that they might need a delay In the effective date; other companies indicated they were 
ready to go. EPA made a strong case to us that delay was out of the question, and we 
agre^. 

The following question then arose: How large should the noncompliance penalties be 
for a manufacturer that offers for sale a noncompliant engine? According to the applicable 
law. the penalty must be set to ensure that no manufacturer gains a competitive advantage 
from noncompliance. In addition to potential savings in research and development (R+D) and 
equipment costs from noncompliance, OIRA felt it was critical that any fuel economy gain 
over the long life of the noncompliant engine be included in the penalty. Thus, OIRA staff 
worked closely with EPA staff to produce a rule that imposed large penalties for 
noncompiiance, including the proper discounting of future fuel savings (EPA, 2002). 

As our policy leaked to the affected companies, the chief of EPA’s clean-air office and 
I were called to a meeting with members of Congress who were concerned about these non- 
compliance penalties. EPA was asked why the agency was harassing industry with 
regulatory fines, especially with such little notice. As the meeting progressed, it became 
apparent that the members intended to make EPA the villain. I listened carefully but, without 
disclosing our thinking, suggested that there were much better targets than this rule for efforts 
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to reduce the burdens of bad regulation. Once again, I was gratified that sound economic 
thinking prevailed, without any changes to the non-compliance penalties. 

After the grilling on Capitol Hill. Director Daniels called me into his office for a briefing. 

I explained that we needed a policy that rewarded rather than punished innovators in the 
industry. Daniels offered this advice: “Get the rule out as quickly as possible. Undue delay 
allows lobbyists to bill more hours as they apply political pressure." That proved to be good 
advice, which we used on various occasions in the future. 

PROMOTING MORE FUEL-EFFICIENT VEHICLES 

The run-up of fuel prices in 2001 underscored why the Vice President's energy task 
force, which was devising a national energy policy for the President, was interested in ways 
to spur conservation of oil. The U.S. was becoming more heavily dependent on foreign 
sources of oil {EIA, 2005), and the transportation sector was America's biggest source of oil 
consumption. 

The market-failure rationales for oil conservation were a matter of dispute inside the 
Bush administration. Some analysts argued that the U.S. was such a large consumer of 
world oil that we could check the “monopoly” pricing power of OPEC through a concerted 
program to reduce US oil consumption. Others argued that oil consumption was under- 
priced because world oil prices do not fully reflect national security concerns or the damages 
from carbon dioxide emissions that are implicated in global climate change. Still others 
speculated that consumer decisions about vehicle fuel economy reflected irrationally high 
discount rates on future gasoline expenses. Although there was no universal agreement as 
to which market imperfections were most important, there was a broad consensus that a 
national policy aimed at curbing U.S. oil consumption was required. 

Recognizing that cars and light trucks accounted for the majority of oil use in the U.S. 
transportation sector, the Vice President’s energy task force made two key recommendations 
to enhance vehicle fuel economy (White House 2001 ). First, Congress should offer tax 
credits to consumers who purchase cars and light trucks with innovative fuel-saving 
technologies (e.g., hybrid engines). Second, DOT should reexamine the Corporate Average 
Fuel Economy program (CAFE), which sets mileage rules for new vehicles, to determine 
whether CAFE should be reformed or replaced with a more market-based approach to oil 
savings. Some White House economists argued instead for higher fuel taxes or carbon 
taxes, but tax hikes were considered political suicide in Congress. 

The Science and Politics of CAFE 

In 2001, the CAFE program was moribund. Although In 1974 Congress had granted 
DOT authority to set mileage rules for cars and light trucks, in 1996 a bipartisan coalition in 
Congress began adding “riders” to DOT appropriations bills each year that froze CAFE 
standards at 27.5 miles per gallon (MPG) for cars and 20.7 MPG for light trucks (SUVs, vans 
and pick-up trucks). As a result, the combined fuel economy of cars and light trucks was 
about 25 MPG in model year 2004, unchanged from ten years eariier (EPA, 2006). 

The environmentalists in Congress were arguing for large increases in CAFE 
standards, but they were outnumbered by members of Congress who feared that large CAFE 
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increases would harm the economy, especially the auto industry. The dispute was less a 
partisan fight than a regional and Interest-group struggle. Leading Democrats such as Carl 
Levin of Michigan and Dick Gephardt of Missouri opposed large CAFE increases; prominent 
Republicans such as John McCain of Arizona and Olympia Snowe of Maine favored stricter 
mileage rules. 

A window of opportunity opened in August 2001 when a committee of the National 
Academy of Sciences released a major study of the CAFE program (NAS, 2001 ). Chaired by 
Dr. Paul Portney of Resources for the Future, this committee concluded that reform of the 
CAFE standards could save more energy, reduce safety risks to motorists and minimize 
compliance costs. While tighter CAFE standards for cars had saved fuel in the 1 980s, NAS 
found that those same standards had caused adverse safety consequences among motorists 
due to the downsizing of cars. NAS suggested that size- or weight-based CAFE standards 
replace the uniform, fleet-wide mileage standards. In order to enhance economic efficiency. 
NAS also recommended that the separate CAFE programs for domestic cars, imported cars 
and light trucks be combined into a single program and that permission be granted for 
manufacturers to trade CAFE compliance credits. 

At about the same time, vehicle manufacturers and the United Auto Workers (UAW) 
union were beginning to realize what they were up against in California, where the state 
legislature passed a CAFE-like bill aimed at reducing carbon-dioxide emissions from vehicles 
sold in California. Other states in the northeast began to follow California’s lead. The 
prospect of a proliferation of state CAFE programs was frightening to all elements of the 
industry. Reluctantly, industry leaders began to realize that a revitalized federal CAFE 
program was far better than putting California and various states in charge of national auto 
policy. 


inside the White House. Ihe President’s legislative-affairs team was skeptical about 
whether any CAFE-related proposal could pass the Congress. Despite their reservations, the 
decision was made to allow DOT to ask Congress to lift the freeze on CAFE standards and 
provide DOT with new regulatory authority to implement the NAS suggestions. 

The DOT proposal to refonn CAFE went nowhere in the Congress. There was never 
even a vote on the House or Senate floor concerning the NAS reforms. Why? All of the 
stakeholders - the environmentalists, UAW, vehicle manufacturer and consumer groups - 
were opposed to giving DOT this broad new authority. As one auto lobbyist told me: “The 
devil you know is better than the devil you don’t know.” Although Congress would not budge 
on the NAS reforms, they did lift the freeze on CAFE standards beginning with model year 
2004. 


Tightening the Mileage Rules 

After this legislative debacle, 1 was asked by the White House to lead an interagency 
team charged with reforming CAFE administratively. Our charge was to implement as many 
of the NAS reforms as permitted under existing legal authority. In addition to DOT, the team 
included OIRA, the Department of Energy (DOE), EPA, the Council of Economic Advisers 
(CEA), the Council on Environmental Quality, the Vice President’s office and the White 
House policy offices. 
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We began by tightening mileage standards for light trucks under the existing CAFE 
framework, while emphasizing the need to reform CAFE in the long run (DOT, 2003). For 
model years 2005 through 2007, DOT gradually increased light-truck mileage rules from 20.7 
MPG to 22.2 MPG. Although the rule was estimated to cost the industry (primarily GM and 
Ford) more than $1 billion per year, the benefit-cost analysis showed that the net financial 
impact on consumers would be beneficial, even assuming that fuel prices stayed around 
$1 .50 gallon through 2020. Although the extra 1 .5 MPG may sound small, it represents a 
savings of more than 4 billion gallons of fuel over the life of the affected vehicles - even 
accounting for the fact that some consumers drive more miles when their vehicles become 
more fuel efficient. 

A key assumption in the DOT analysis was that both the private and external benefits 
of fuel savings should be counted. DOT analysts had learned that there was some low- 
hanging fruit in the engineering of fuel economy, in part because CAFE standards had been 
frozen for almost a decade and in part because, they speculated, many consumers apply 
irrationally large discount rates to future fuel savings. DOT did consider the possibility that 
tighter mileage standards might reduce new vehicle sales, but this effect was found to be 
insignificant. 

A breakthrough on one of the NAS recommendations occurred in 2003 when the 
lawyers on the interagency team discovered that DOT already had the authority to adopt 
size-based CAFE standards for light trucks (but not for cars). This oddity in the way the 1974 
CAFE law was written allowed us to develop stricter, size-based standards for the fastest 
growing and least fuel-efficient segment of the vehicle market: light trucks. 

Using this reform authority, DOT gradually tightened MPG targets for light trucks from 
2008 through 2011 . The long time horizon of the rulemaking provided a degree of regulatory 
certainty for vehicle makers and the opportunity to consider more innovative compliance 
technologies (e.g., hybrid engines and advanced diesel engines). 

DOT projected that the CAFE rulemakings covering model years 2005 to 201 1 will 
boost overall light-truck fuel economy to 24.0 MPG by 2011, about 16% higher than the level 
prevailing when President Bush took office (DOT, 2006). DOT also projected that more than 
ten billion gallons of fuel will be saved. The benefit-cost analysis was favorable (see Table 
1), in part because in 2005 the Energy Information Administration raised the long-term fuel- 
price projection for 2020 from $1.50 per gallon to $2.10 per gallon (EIA, 2005). Since private 
fuel savings are counted In the DOT analysis, a higher projected fuel price causes higher 
benefit estimates for those technologies that manufacturers do not plan to implement 
voluntarily. 

For the first time in the history of the CAFE program, DOT set the stringency of the 
CAFE standards at the point where marginal benefits equaled marginal costs. In setting the 
MPG targets, no consideration was given to the financial condition of Ford and GM compared 
to Toyota and the other vehicle manufacturers. Thus, the financial-affordability test used 
previously by DOT was replaced by net-benefit maximization, a reform that resulted in stricter 
standards than would have resulted if DOT had taken into account the dismal financial 
condition of GM and Ford. 


II 
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The Rationale for Size-Baeed Reform 

For model years 2008 through 201 1 . DOT reformed the CAFE system so that the 
stringency of a manufacturer’s CAFE standard was adjusted based on the size distribution of 
new vehicles in the company’s fleet. Since it is generally easier to achieve good fuel 
economy in a small rather than a large vehicle, small vehicles were assigned tougher MPG 
targets than large ones. 

The size-based reform had several policy advantages (DOT, 2006). Fortunately, at 
least one of these advantages appealed to each of the main stakeholders. 

First, reform reduced the safety concerns raised by NAS because any vehicle 
downsizing would cause the vehicle to be assigned a stricter MPG target, instead of 
downsizing vehicles, which would save fuel by reducing vehicle weight, manufacturers were 
encouraged to comply by adopting innovative technology. Since the reform was based on a 
vehicle’s dimensions (called "footprint” in the auto business), not weight per se, innovative 
light-weight materials remained a viable compliance strategy. 

Second, the new size metric created a more level playing field for vehicle 
manufacturers. This was a criUcal Issue to the DAW, GM and Ford because Toyota and 
other competitors were beginning to challenge the dominance of Ford and GM in the market 
for large SUVs and pick-up trucks. And in previous years, Toyota had accumulated large 
amounts of CAFE credits by competing only in the market for smaller SUVs. In other words, 
if GM and Ford can survive their near-term financial troubles, there is no reason to believe 
that the size-based CAFE standards for model years 2008 to 201 1 will place them at a long- 
term competitive disadvantage. 

Third, the smallest SUVs were subjected to roughly the same MPG targets as large 
passenger cars. No longer did the designation “light truck" provide more lenient regulatory 
treatment than the “car” designatiwi. As a result, there was no perverse regulatory incentive 
for companies to offer SUVs or mini-vans instead of large sedans or station wagons. And 
there was no perverse incentive to raise the ground clearance of a vehicle, possibly creating 
rollover risks, in order to achieve the “light truck” classification. 

Finally, reform saved more fuel because all vehicle manufacturers were induced to 
innovate. Moreover, the scope of the program was expanded to include large passenger 
SUVs (e.g.. the Hummer) that had previously been exempt from MPG standards. DOT 
considered the possibility that the size-based formula might encourage companies to offer 
larger vehicles, but this outcome seemed unlikely due to the cost of larger vehicle platforms 
and the growing consumer interest in car-like SUVs. 

An Appeal to the President 

In 2005 there was some last-minute second guessing about CAFE reform. As fuel 
prices ran over $3.00 per gallon for a brief period and the red ink in Detroit mushroomed, 
some White House staffers got cold feet about tighter CAFE standards. 

The dissenters advocated a return to the CAFE "freeze" of the 1 990s based on two 
arguments. First, "we don’t need CAFE anymore", they argued, because high prices at the 
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pump will spur plenty of conservation. Proponents of CAFE reform responded that long-term 
market prices will not fully account for concerns about energy and national security, the risks 
of climate change, and possible irrationalities in how consumers weigh fuel savings in 
purchasing decisions. Second, dissenters argued that tighter CAFE standards might force 
GM and Ford into Chapter 1 1 bankruptcy. Proponents of CAFE reform responded that the 
stringency of CAFE standards should be set based on net benefits, not the financial fortunes 
of specific companies, especially since the new sized-based structure provided a level 
playing field for each manufacturer offering a vehicle of a specific size. 

The policy debate was waged in the Oval Office in early 2005. President Bush 
decided to stay with CAFE reform. Indeed, in his 2007 State of the Union message, 

President Bush called for even stricter mileage standards for both cars and light trucks over 
the next ten years under a size-based CAFE program informed by benefit-cost analysis. 

A Wedge Between Consumers and Producers? 

OIRA and CEA shared a concern that tighter CAFE standards could cause vehicle 
producers to build vehicles that consumers do not wish to purchase, especially if fuel prices 
decline more than expected in the years ahead. Since fuel taxes are not likely to be 
increased, there is a danger that federal regulation will drive a wedge between what 
consumers want to purchase and what vehicle makers are required to produce under CAFE. 
The DOT analysis did not account for the utility losses to consumers who might prefer even 
larger engines, more interior volume, and other fuel-consuming comforts. 

As OIRA and DOT were completing the CAFE reform proposal in 2005, Congress 
finally passed consumer tax credits for fuel-efficient vehicles in the comprehensive energy 
bill. Scheduled to take effect January 1 , 2006, the scope of the credits was expanded at our 
request to include advanced diesel technology as well as hybrids and fuel cells. Although 
consumer tax credits are far from a perfect response to the potential “wedge”, they may 
stimulate both consumers and producers to have more interest in fuel-saving innovation than 
would otherwise be the case. 

Thus, the portfolio of policies that OIRA sought is now operating on both the demand 
and supply side of the market for fuel economy. The recent advances in hybrid engines and 
advanced diesel technology announced by Honda, Toyota, Ford, GM, Daimler-Chrysler and 
BMW have been encouraging. As more experience with these policies accumulates, 
adjustments may need to be made in response to economic realities. 

REDUCING AIR POLLUTION FROM COAL PLANTS 

One of President Bush’s unsuccessful legislative proposals, “The Clear Skies 
Initiative", was an ambitious program to replace numerous federal and state clean-air 
programs with a national “cap-and-trade” program covering the electric utility industry. The 
idea was to place a cap on total industry emissions of sulfur dioxide, nitrogen dioxide and 
mercury but to allow plants to trade emissions credits in order to keep the cost of the program 
as low as possible, just as had been done in the successful 1990 program to combat acid 
rain (Stavins, 1998). OIRA assisted EPA in preparing the benefit-cost analysis for Clear 
Skies, which called for a 70% reduction in the three pollutants over the next 1 5 years. 
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Clear Skies did not move in the Congress because it became embroiled in a political 
dispute about what should be done about the threat of global warming and the possibility of 
mercury “hot spots” (Vendantam, 2005). As the prospects for passage of Clear Skies 
dwindled, the White House asked OIRA to work with ERA on regulations under existing 
authonty to reduce coal-plant air pollution. 

As a result, two coordinated rulemakings were issued in 2005; the Clean Air interstate 
Rule (CAIR), which places caps on sulfur dioxide and nitrogen dioxide emissions, and the 
Clean Air Mercury Rule (CAMR), which places caps on mercury emissions. The caps on 
sulfur and nitrogen emissions were designed to help states and local communities meet 
health-based air standards for ozone and particulates. Without passage of Clear Skies, 
those caps could be applied only in states east of the Mississippi, where long-range transport 
of coal-plant pollution was significant. The 50-state mercury program was grounded in a 
rarely-used provision of the 1970 Clean Air Act, even though litigation against this creative 
use of existing authority was expected. 

As a package, the two rulemakings were quite costly to businesses and consumers; 
CAIR was projected to cost almost $ 2 billion per year, while the controls on mercury were 
projected to cost an additional $750 million per year by 2020 (ERA, 2005ab). The cost of 
both rules was minimized by the creation of trading markets, where plants facing high costs 
of control could purchase emissions credits from plants facing low costs of control. 

Surprisingly, the benefit-cost case is far weaker for CAMR than for CAIR, even though 
CAIR is far more costly. This is because the evidence of benefits from mercury removal is 
quite weak. As a result, OIRA exerted a pro-regulation role on CAIR. but worked hard to 
reduce the unnecessary economic burdens that otherwise might have been imposed by 
CAMR. 

CAIR 

In regions of the country that do not meet ERA’S health-based air quality standards, it 
is often impossible to achieve healfriy air without greater emissions reductions by sources in 
upwind states. Using the Clean Air Act’s “good neighbor” authority, ERA was empowered to 
prevent one stale from causing air quality problems in a downwind state. 

A regional cap-and-trade program for sulfur dioxide and nitrogen dioxide was 
established for 28 states and the District of Columbia. Under CAIR, overall emissions from 
power plants in the region were capped to ensure a 50% emission reduction by 2009-2010 
and a 65-70% reduction by 2015 (ERA, 2005a). 

The public health benefits of CAIR are estimated to be impressive (ERA, 2005a). By 
2015, the reductions in particle concentrations (due largely to the sulfur controls) are 
projected to prevent 17,000 premature deaths, 8,700 cases of chronic bronchitis, 22,000 
nonfatal heart attacks, 10,500 hospitalizations, 1 .7 million lost wor1< days and 9.9 million days 
of restricted physical activity, The health benefits from diminished ozone (smog) levels (due 
to nitrogen controls) are less impressive but still substantial: 2,800 fewer hospital 
admissions for respiratory illnesses, 280 fewer emergency room visits for asthma, 690,000 
fewer days with restricted activity and 510,000 fewer days where children are absent from 
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school due to illnesses. The number of premature deaths prevented by the nitrogen controls 
could be as large as 500 per year. 

When expressed in monetary units, the totai benefits of the overaii CAIR ruie were 
estimated to eventualiy exceed $150 biilion per year. The lion’s share of these benefits is 
attributable to the premature deaths prevented by the sulfur controls. Thus the overall ratio of 
CAIR’s benefits to costs was on the order of 75 to 1 . 

OIRA was skeptical of some of these figures. In 2002 we asked ERA to perform an 
alternative analysis with a series of (ess optimistic assumptions. The results were still 
encouraging. The alternative benefit estimate was a factor of ten smaller than ERA'S 
preferred estimate, but the benefit-cost ratio of CAIR remained favorable. 

OIRA worked with ERA analysts to take a closer look at the incremental benefits and 
costs of controlling sulfur and nitrogen. That inquiry suggested that sulfur emissions 
reductions beyond 70% would be defensible on benefit-cost grounds. Indeed, OIRA had 
made the case — unsuccessfully — that the sulfur cap under Clear Skies should be tighter than 
what was proposed. The benefit-cost case for additional controls on nitrogen dioxide 
(beyond a 70% reduction) was far less clear. 

The lawyers on the interagency team argued that the 2015 sulfur cap could not be set 
more stringently than a 70% reduction — even though it made good economic sense to do so 
— without exposing the rule to legal risk. Reductions larger fiian 70% could not be easily 
justified in court because additional reductions were not necessary to assist downwind states 
in achieving EPA’s standard of healthy air. However, as ERA tightens the 24-hour air-quality 
standard for particulates, a tighter sulfur cap may become legally defensible in the years 
ahead (Eilperin, 2006). 

OIRA also urged ERA to Include industrial as well as utility sources of sulfur and 
nitrogen dioxide in a broader cap-and-trade program, or in a tailored trading market for 
industrial sources. Although there was substantial interest in this suggestion, the poor 
financial condition of the manufacturing sector of the U.S. economy proved to be a formidable 
obstacle. 

CAMR 

At the same time that OIRA was urging ERA to make CAIR as stringent as possible. 
OIRA was working hard to make sure that the CAMR rule was not overly stringent. OIRA was 
also working against those who believed that no federal mercury rule was necessary. 

Mercury in the Environment 

After mercury is emitted from the stack and deposited (e.g., during periods of rainfall), 
it is converted into a more toxic form (methyl mercury) and finds its way into water bodies. 
ERA scientists were concerned that people living near power plants might experience health 
risks from eating large amounts of (localiy-caught) fish contaminated with mercury. 

The most sensitive individuals are pregnant women because of the neurotoxic effects 
of methyl mercury on the rapidly growing brain of the fetus. In the 1 990s many states 
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adopted fish advisories aimed at discouraging pregnant women from ingesting fish that might 
be contaminated with mercury. Unfortunateiy, fish advisories are often ignored, sometimes 
because iow-income, subsistence populations rely on iocally-caught fish for their daily diet. 

About 4% to 8% of pregnant women in the United States have been shown to have 
mercury levels in their blood that exceed EPA's safe concentration, the reference level set to 
protect the fetus and small child (EPA, 2005b). Surveys show that these women consume 
predominantly marine fish. However, there is no evidence that emissions from U.S. power 
plants are responsible for the elevated mercury levels in marine fish. 

The initial thinking at EPA was that strict mercury controls were necessary at every 
power plant to ensure that pregnant women living near plants were protected. If an 80-90 
percent reduction in mercury emissions had been required at each plant, the cost could have 
been several billion dollars per year (Gayer and Hahn, 2005). Indeed, the engineers from 
DOE and EPA were disputing whether such reductions were even technically feasible 
(especially for boilers that burn sub-bituminous and lignite coals). OIRA and EPA looked 
hard for a more cost-effective policy alternative, 

A promising insight arose from the environmental science: The non-elementai forms 
of mercury (e.g., oxidized and particulate mercury) are most likely to be deposited near 
plants, while the elemental form - the pure gas ~ enters the global pool of mercury and can 
be deposited virtually anywhere in the world It is very difficult and expensive to control 
elemental mercury. Some plant-specific controls may be needed to address non-elemental 
mercury emissions, but a “cap-and-trade" program is most appropriate for pollutants (such as 
elemental mercury) that are rapidly dispersed and transported long distances. 

Reducing Mercury Emissions 

In the course of the rulemaking, EPA and OIRA discovered that CAIR, by itself (i.e., 
without CAMR), was quite effective in reducing mercury (EPA, 2005b) because the same 
controls used by utilities to reduce sulfur and nitrogen also reduce (non-elemental) mercury. 
Without CAIR or CAMR, EPA projected 45 to 47 tons per year of mercury emissions by 2020. 
CAIR alone was projected to reduce mercury emissions to 34 tons by 2020. Thus, at no 
extra cost, the CAIR rule was projected to cut overall mercury emissions by 26%. More 
importantly, emissions of non-elemental mercury, which lend to deposit locally, were 
projected to decline by 55% (from 22 to 10 tons per year by 2020) due to CAIR alone. 

ERA’S health risk assessment did not demonstrate any significant health risk from 10 
tons per year of non-elemental mercury emissions, even among pregnant women who did not 
follow fish advisories. It is theoretically possible that some risks remained at a small number 
of plants with unusual conditions, since the EPA models were regional in coverage and did 
not have fine precision very close to plants. However, under CAMR, rare instances of 
localized risk can be addressed by state and local regulators. 

EPA and OIRA ultimately agreed that the case for strict controls at every plant was 
weak, especially after the effects of CAIR were considered. The policy debate then shifted to 
whether the U.S. should make a significant economic investment, beyond CAIR, to further 
reduce our nation’s contribution to the global pool of mercury. 
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U.S. power plants contribute to the global mercury pool, but the best estimate is that 
the contribution in recent years was less than 5% of the global total (EPA, 2005a). 
Nevertheless, the U.S. has an interest in stimulating the development of new mercury control 
technologies that might be used worldwide to reduce the global pool. Based on this 
rationale, which was outside a traditional benefit-cost framework, OIRA supported a national 
cap-and-trade program to reduce the mercury emissions expected to remain after CAIR. The 
end result is that in 2020, CAMR sets a cap on national mercury emissions from power plants 
at 16 tons per year, about a 65% reduction from pre-CAIR levels, and a 53% reduction from 
post-CAIR levels. 

Although the 2020 mercury cap costs about $750 million per year beyond CAIR, it has 
several qualitative benefits. It stimulates U.S. industry to develop new mercury-control 
technologies that can reduce emissions of elemental mercury. As new technologies are 
commercialized, they can be used throughout the world as well as in the United States. As 
CAMR reduces further the U.S. contribution to the global mercury pool, other countries may 
be more readily persuaded that they should reduce their contributions to the global pool. 
CAMR also makes a contribution to reducing non-elemental merojry emissions (from 10 to 7 
tons per year). The combination of CAIR and CAMR reduces non-elemental mercury 
emissions by 68%, providing an extra measure of assurance that pregnant women living 
downwind of power plants are protected. Although this benefit could not be quantified, 

CAMR was considered a precautionary investment with a plausible fairness rationale. 

Objections to Emissions Trading 

Some commentators object to the idea of allowing power plants to trade mercury 
allowances (Heinzerling and Steinzor, 2004). They argue that “hot spots" may result near 
some plants, where owners decide to buy allowances rather than spend capital to control 
mercury. Of course, this concern is valid only if pregnant woman happen to live downwind at 
points of high deposition where large amounts of locally-caught fish are ingested regularly. 

OIRA and EPA economists argued that market forces are likely to reduce rather than 
increase any “hot spots” that now exist. Economies of scale in pollution control are greatest 
at the largest plants, those that emit the most mercury and have the most local mercury 
deposition. If the average plant reduces mercury emissions by 70%. even larger percentage 
reductions will occur at the large power plants. Moreover, the permission to trade is likely to 
cause disproportionate reductions in non-elemental mercury, since it is easier and cheaper to 
control than elemental mercury. If, for some unexpected reason, "hot spots" do occur at 
some plants, state and local authorities have adequate authority to set more stringent 
standards for those plants. In fact, some states are already setting standards that are more 
stringent than CAMR (Adams, 2006). 

In the final analysis, the $750 million annua! cost of the CAMR rule was supported by 
OIRA and EPA on the basis of qualitative benefits that could not be monetized. The rule 
should certainly be revisited as more is understood about the benefits and costs of controlling 
mercury. Some analysts believe a more stringent rule may be supportable by new science 
indicating mercury intake is related to elevated risks of heart attacks among adults (Rice and 
Hammitt, 2005). The rule may have to be revisited sooner rather than later if it does not 
survive the barrage of litigation that has been launched against it. 
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TAKING STOCK OF OiRA'S PRO-REGULATION HISTORY 

OIRA’s proactive stances on trans fats, diesel-engine exhaust, vehicle fuel economy 
and coal-plant pollution were unusual by historic standards. The early years of OIRA’s 
history were dominated by efforts to reduce regulatory burdens on industry (Morrison, 1 986, 
Perdval, 1991), Yet, OIRA’s support of sound rules in the 2001-2006 period was certainly 
not unprecedented. 

In fact, OIRA’s role in diesel-exhaust control is reminiscent of the accelerated phase- 
out of leaded gasoline that occurred early in the Reagan Administration. In that case, 
industry came to President Reagan’s “regulatory relief task force seeking a delay of the ban 
on leaded gasoline that President Carter's EPA had issued. Instead the Reagan OIRA was 
ultimately persuaded to sign on to the opposite course: an acceleration of the lead phase 
out. The pivotal input was a careful benefit-cost analysis by EPA analysts, including review 
andsupport by OIRA(McGarity. 1991; Morgenstern, 1997; Gray et al, 1997). 

In the Clinton years, OIRA also made important pro-regulation accomplishments. For 
example, OIRA effectively resisted a determined effort by DOT to weaken the automobile 
airbag requirement. In the face of public outcry from libertarians and citizens who feared the 
explosive device, DOT sought OIRA approval for a modified rule that would have placed a 
manual on-off switch in every new vehicle produced with an airbag. OIRA blocked this 
proposal on the grounds that the safety harms from a misused on-off switch might be vastly 
greater than the benefits. Once drivers and front-seat passengers were informed about the 
benefits and risks of airbags and safety belts through a massive education effort, public 
acceptance of the technology improved considerably (Graham, 2001 ), 

What was different about OIRA in the George W. Bush years was OIRA’s proactive 
role in the priority setting process. In addition to serving as an end-of-the-pipeline 
mechanism for quality control, OIRA became a determined participant in the formulation 
stage of policy making, 

OIRA's pro-regulation accomplishments in the 2001-2006 period also underscore a 
lesson that has been repeated throughout OIRA’s 25-year history: Careful economic analysis 
sometimes suggests that more federal regulation is a wiser public policy than less federal 
regulation (Smith, 1984; Mendeloff, 1988; McGarity, 1991; Breyer, 1993; Sunstein 2002). 
Regardless of whether OIRA is working in a conservative or liberal administration, this is an 
essential feature of “smart regulation” based on science and economics. 

The diesel-exhaust and coal-plant rulemakings also highlight why it is important for 
OIRA to be capable of scrutinizing claims of benefits as well as costs. In retrospect, one of 
my best personnel moves at OIRA was to recruit the office’s first toxicologist and 
epidemiologist, in addition to new specialists in engineering and health policy. The new 
experts joined OIRA’s economists and statisticians as the office began to delve more deeply 
into the technical aspects of regulatory benefit estimates (0MB, 2002). Although we 
respected the views of agency experts, we began to ask more penetrating questions about 
how benefits were determined. 

In the diesel-exhaust rulemaking, we did not accept at face value the huge benefit 
estimates prepared by EPA in collaboration with their science advisors. We recognized that 
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there was considerable imprecision (and possible bias) in the EPA estimates and thus 
instructed EPA to prepare an alternative benefit analysis based on more pessimistic 
assumptions. When we learned that even the alternative benefit estimates supported EPA’s 
policy, we became even more determined advocates of EPA’s position in the White House. 

The benefit story was much more complex for pollution from coal plants. After 
persistent probing of EPA over several years, we became convinced that tighter controls on 
sulfur emissions promised much greater benefits than tighter controls on mercury emissions, 
even though the mass media and some activist groups often portrayed mercury as the worst 
of all pollutants. The position we advocated needs to be re-evaluated in the years ahead as 
more scientific knowledge is obtained about both sulfur and mercury emissions from coal 
plants. 


The CAFE rulemaking illuslrates why it is important for OIRA analysts to remain 
engaged on an important issue, even if the “first-best" policy is rejected. In the George W. 
Bush administration and in the Congress, higher fuel taxes or new carbon taxes were dead 
on arrival, even though some economists in the administration saw them as the best course 
for public policy. 

Rather than give up on energy conservation, OIRA worked persistently with multiple 
agencies, including the Council of Economic Advisers, to improve federal fuel economy 
regulation and create consumer tax credits for purchase of vehicles with innovative fuel- 
saving technologies. Coupled with the sustained rise of fuel prices, these "second-best” 
polides appear to be stimulating a market dynamic in favor of more hybrid engines, more 
advanced diesel technology and more light-weight construction materials. The resulting 
technological innovations provide a solid foundation for more ambitious national or 
international policies to promote energy security and slow the pace of climate change. 

CONCLUSIONS AND FUTURE DIRECTIONS FOR RESEARCH 

Each year OMB publishes agency estimates of regulatory costs and benefits. These 
data show that during my tenure as OIRA Administrator, the overall net benefits from 
regulation were larger than was experienced in the 1 990s (see Table 1 ). In part, this 
occurred because we cut the growth rate of costly major rules by 49% compared to the 1 990s 
(OMB, 2004; 2005; 2007a: 2007b). But we also encouraged rulemakings with impressive 
benefits, causing average yearly benefits from major rules to increase 108% compared to the 
1990s (OMB, 2007a, b). 


Table 1 

Total Net Benefits from 
Major Federal Rules, 1992-2005 
(in billions of 2001 dollars) 


Year 

fWWR 

Costs ® 


1992 

81.1 

16.3 

64.8 

1993 

7.7 

8.1 

-0.4 

1994 

11.4 

8.7 

2.7 

1995 

3.1 

3,5 

.0.4 

1996 

19.6 

2,6 

17.0 
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1997 

2.5 

2.4 

0.1 

1998 

12.8 

5.4 

7.4 

1999 

15.9 

8.4 

7.6 

2000 

35.1 

17.9 

17.2 

2001 

0.0 

-4.8 

4.8 

2002 

4.3 

1.9 

2.4 

2003 

3.1 

2.5 

0.6 

2004 

52.2 

6.8 

45.4 

2005 

74.0 

5,6 

68.4 

2006 

26.0 

2.5 

23.5 


Notes: Figures for 1992 and 2000 include rules issued prior to the presidential inauguration 
in the next year. Based on 134 major federal rules where agencies produced estimates of 
benefits and costs. All figues are annualized. Sources; 0MB 2007a, b. 


Overall, the quantified net benefit of major rules from 2001 to 2005 increased by 280% 
compared to the 1 990s (OMB, 2007b). Fewer major rules were issued, but those that were 
issued had superior benefit-cost justifications. One of the key lessons is that we should 
judge regulators not by the number of rules they issue, but by their overall contribution to 
social welfare (Sunstein, 2002; Adler and Posner, 2006). 

Reviewing major new rules was a big challenge, but modernizing the sea of existing 
federal regulations was an even bigger chore (Crain, 2005). Since OMB began to keep 
records in 1981, an additional 20,000 new federal rules have been adopted (OMB, 2007). 

For the vast majority of these rules, the regulator has never looked back to determine what 
the rule accomplished or how expensive it was. Thus, at the same time that OIRA worked to 
enhance the efficiency of new rules, we also instructed regulators to reexamine and 
streamline about 1 00 existing regulations, the first serious “look-back” effort since the early 
Reagan years (OMB, 2003; 2004; 2007). 

What surprised some, however, was how frequently our office made a pro-regulation 
argument to regulators, to White House staff, to the Vice President's office and even to the 
President himself. Before coming to government, I had discovered that public health 
regulators suffer from a syndrome of paranoia and neglect: excessive regulation of some 
risks, inadequate regulation of others (Graham, 1 997). Past practice at OIRA had focused on 
the first part of this problem, but OIRA had not yet begun to tackle the second part, a 
longstanding concern of progressive regulatory scholars (Breyer, 1993; Sunstein, 2002; 
Bagley and Revesz, 2006). I am pleased to have begun an effort at OIRA to address this 
imbalance. 

Unfortunately, the benefit-cost framework for regulatory reform is only as powerful as 
the tools and data available to implement the framework. Based on my five years of 
experience overseeing federal regulatory agencies, I have become even more convinced 
than I was previously of the need for our nation to make expanded research investments in 
regulatory economics, science, and engineering. The information base on which we made 
multi-billion dollar decisions was often remarkably slim. Hence, 1 conclude this paper with 
several examples of the urgent need for research. 
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First, environmental regulators assume that each statistical life extended by reducing 
air pollution should be valued at $6 million (ERA, 2004; 2005a)- This figure was a crucial 
input to the benefit assessments for both the diesel-engine and coal-plant rulemakings. Upon 
close inspection, the figures used in the benefit assessments were based primarily on the 
wage premiums that are necessary to attract workers into occupations with elevated risks of 
traumatic injury (Viscusi and Aldy, 2003). Although environmental economists use the 
phrase “benefit transfer" to describe this form of extrapolation, it would be more useful if 
regulatory analysts had some relevant data on the public’s economic demand for improved 
air quality. That is a challenging research question, but one that would be very worthwhile to 
study directly with innovative research designs and hard data. 

Second, the estimated air-quality benefits are based on another crucial assumption; 
that all fine particles are equally toxic, regardless of their size or chemical composition. Yet 
there are sound toxicological reasons to suspect that sulfates, nitrates and carbon-containing 
particles vary considerably in their toxicity at low concentrations. Moreover, the 
epidemiologic evidence that currently links air pollution and adverse health outcomes has 
progressed only modestly beyond what Lester Lave and colleagues published in the early 
1 970s (Lave and Seskin , 1 970). Much of the recent literature does not make use of the 
modern econometric tools that are now considered standard in economics. I would like to 
see tile next generation of environmental epidemiology studies be produced by teams of 
analysts that include physicians, toxicologists, environmental scientists, statisticians and 
econometricians. The future stakes in regulatory policy - whether measured in public health 
or monetary terms - justify new kinds of scientific collaborations. 

Finally, we need better economic models of how consumers and producers in the 
automotive industry will respond to a multiplicity of federal and stale regulations, higher fuel 
prices, tax policies, and a major restructuring of the industry. A key question is what products 
will arise from a U.S. automotive market with fuel prices below European experience ($4-5 
per gallon) but considerably above the U.S. experience of the 1990s ($1 - $2 per gallon). As 
energy-security and climate-change concerns intensify over the next decade, there will be 
numerous policy proposals aimed at the world transport sectw. Unless our economic models 
of the global auto industry improve considerably, much of this policymaking will be based on 
guesswork. ! believe our universities, think tanks and government policy shops are capable 
of producing a stronger analytic foundation for future policy making. 
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Post-Heahing Questions and Responses foe Peter L. Strauss, Professor, 
Columbia University School of Law 


QUESTIONS FROM SUBCOMMITTEE CHAIR LINDA SANCHEZ 
FOR PETER STRAUSS 


1 . Could you please explain why formal rulemaking is rarely used? 

2. Could you please explain the so-called "peanut butter" case? 

I believe both of these questions can be well answered with the explanation we give for 
not treating formal rulemaking seriously in our law school teaching materials, Strauss, 
Rakoff and Farina, Gellhorn & Byse's Administrative Law - Cases and Comments 
486-87 (lOthEd. Rev. 2003): 

As a procedure, formal rulemaking was criticized for being a voracious consumer of agency 
resources, and giving excessive control over the development of the rule to the parties to the 
proceeding. For example, an FDA formal rulemaking to determine the percentage of peanuts 
a substance must contain in order to be labeled “peanut butter" took nine years and twenty 
weeks of hearings producing 8,000 pages of hearing record, to produce a six-page opinion to 
justify a decision to require at least 90% peanuts). Robert W. Hamilton, Procedures for the 
Adoption of Rules of General Applicability: The Need for Procedural Innovation in 
Administrative Rulemaking, 60 CalifL.Rev. 1276, 1312-1313 (1972)) reported more 
generally: 

"It is surprising to discover that most agencies required to conduct formal hearings in 
connect! on with rulemaki ng i n fact did not do so duri ng the previ ous five years. . , . Thus, 
the primary impact of these procedural requirements is often nop as one might otherwise 
have expected, the testing of agency assumptions by cross-examination, or the testing of 
agency conclusions by courts on the basis of substantial evidence of record. Rather these 
procedures either cause the abandonment of the program (as in the Department of 
Labor), the development of techniques to reach the same regulatory goal but without a 
hearing (as FDA is now trying to do), or the promulgation of noncontroversial 
regulations by a process of negotiation and compromise (as FDA historically has done 
and Interior is encouraged to do). In practice, therefore, the principal effect of imposing 
rulemaldng on a record has often been the dilution of the regulatory process rather than 
the protection of persons from arbitrary action." 

In 1973, one year after publication of Hamilton’s study, the Supreme Court assured the 
marginalization of formal rulemaking with its decision in United States v. Florida East 
Coast Railw'ay Co., 410 U.S. 224. The ICC had by regulation established “incentive” 
rates to encourage railroads to send empty freight cars back to their owners. Without such 
rates, railroads had no particular reason to return the cars, and cars that tended to go full in 
only one direction - refrigerator cars, say, carrying produce to urban markets - tended to 
pool there and create artificial and unnecessary shortages. Its statute directed it to act "after 
hearing" and the ICC had initially comtemplated oral trial-type procedures for its regulatory 
effort. However, after intense congressional pressure to move more quickly, the agency 
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limited the railroads to written submissions. ' The Supreme Court upheld the Commission. It 
held that the simple statutory reference to “hearing” was not enough to activate §553(c)’s 
reference to cases in which “ rules are required by statute to be made on the record after 
opportunity for an agency hearing.” “The District Court[, in reaching the opposite 
conclusion,] observed that it was ‘ratherhardtobelieve that the last sentence of§553(c) was 
directed only to the few legislative sports where the words 'on the record' or their equivalent 
had found their way into the statute book.’ 318 F.Supp., at 496. This is, however, the 
language which Congress used, and since there are statutes on the books that do use these 
very words, see, e.g., theFulbright Amendment to the Walsh-Healey Act, 41 U.S.C. §43a, 
and 21 U.S.C. §37 1(e)(3), the regulations provision of the Food and Drug Act, adherence to 
that language cannot be said to render the provision nugatory or ineffectual . We recognized 
in United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742 (1972) that the actual 
words ‘on the record’ and ‘after ... hearing’ used in §553 were not words of art, and that other 
statutory language having the same meaning could trigger the provisions of §§556 and 557 
in rulemaking proceedings. But we adhere to our conclusion, expressed in that case, that the 
phrase ‘after hearing’ in §l(l4)(a) of the Interstate Commerce Act does not have such an 
effect,” Earlier cases like ICC v. Louisville & Nashville R. Co., above, were distinguished 
as involving the rates of a single railroad grounded in its individual financial circumstances, 
not uniform and nationwide incentive payments ordered to be made by all railroads subject 
to the regulation. 

Formal rulemaking was essentially abandoned from this point forward, In 1978, the 
United States Supreme Court strongly disapproved judicial reasoning looking in the 
same direction in its famous decision in Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S, 519, (Candor requires acknowledging that, as General Counsel of the 
US Nuclear Regulatory Commission at the time, I helped to write the government’s brief 
in the case.) The enduring lesson of that decision has been that the conversion of 
rulemaking into a species of adjudication, subject to the control of private parties 
through procedural maneuvering, is unwise. 


' The ICC uclually proceeded as if under Ihe special dispensation of §556(d) penniUing it lo act j usl on the basis of 
written submissions, unless a pait\' would be “piigudiced thereby”; as indieated in the text, tlie Supreme Court simply 
foimdthat section inapplicable. 
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Questions for Prof. Peter Strauss: 

1 . You acknowledge on p. 2 of your written testimony that it is the President's duty to 
see that the laws are faithfully executed. In your opinion, will the regulatory plans 
contemplated under Executive Order 13422's amendments to Executive Order 
12866 literally help or hinder the President in seeing whether the laws are being 
faithfully executed by federal agencies? 

In my judgment, the regulatory plans in and of themselves, as contemplated 
by EO 12866 both before and after its amendment, will help the President to 
determine whether the laws are being faithfully executed; I share Congress' 
judgment (as in SBREFA) about their importance. The important point, in my 
judgment, is to preserve the distinction between presidential oversight - 
entirely appropriate and constitutionally commanded - and presidential 
decision. Formulation of agency priorities and plans is the statutory 
responsibility of the agency head, and a part of the President’s obligation to 
see whether the laws are beihg faithfully executed by federal agencies is to 
honor and protect that responsibility. 

2. In particular, under Executive Order 13422, the President and his appointees will be 
better able to see plans for significant guidance, and therefore better able to inquire 
into those plans. In your opinion, will that help or hinder the President from seeing 
whether statutes and regulations, which are laws, are being faithfully executed in the 
giving of agency guidance? 

I agree that well-formulated and express plans will assist the President in 
oversight and open opportunities for his guidance. The important point, in 
my judgment, is to preserve the distinction between presidential oversight - 
entirely appropriate and constitutionally commanded - and presidential 
decision. Formulation of agency priorities and plans is the statutory 
responsibility of the agency head, and a part of the President’s obligation to 
see whether the laws are being faithfully executed by federal agencies is to 
honor and protect that responsibility. 

3. Executive Order 1 3422 calls for the identification of planned actions and information 
that will help to prioritize those actions. In your opinion, will that help or hinder the 
President from seeing whether the laws are being faithfully executed by federal 
agencies? 

I cannot improve on my answer to the preceding questions. The important 
point, in my judgment, is to preserve the distinction between presidential 
oversight - entirely appropriate and constitutionally commanded - and 
presidential decision. Formulation of agency priorities and plans is the 
statutory responsibility of the agency head, and a part of the President’s 
obligation to see whether the laws are being faithfully executed by federal 
agencies is to honor and protect that responsibility. 
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4. You suggest that the Executive Order 13422's terms regarding Reguiatory Policy 
Officers threafen "a dramatic increase in presidential control over regulatory 
outcomes, to an extent Congress has not authorized and in my judgment must 
authorize." In your opinion, did Executive Order 12866 similarly threaten to increase 
presidential control? Please explain why or why not. 

Executive Order 12866 marked some increase in presidential control over 
regulatory outcomes. I took a position relatively early in the Clinton 
administration critical of its apparent tendency, and President Clinton’s 
apparent tendency to take over as his own certain rulemakings outside the 
confines of the Executive Order. In Peter L. Strauss, Presidential 
Rulemaking, 11 Chi-Kent L.Rev. 965 (1997) I worried, as I did in my 
testimony to your committee, that the result of these developments was to 
erode the important distinction between oversight and decision and, in doing 
so, to threaten our rule-of-law culture. "The stakes for the psychology of 
government, " I concluded at p. 986, “for the extent to which civil servants and 
political appointees imagine themselves as acting within a culture of law, are 
rather high." 

As Professor Katzen testified to your committee, EO 13422 is a distinct 
increase in the already significant degree of presidential control over 
regulatory outcomes, beyond that established by EO 12866, which in turn 
exceeded what had been done in its predecessor executive orders. Each 
step in a hazardous direction increases the hazard. In particular, by deleting 
EO 12866's provision that the RPO “shall report to the agency head" and 
instead making him subject, as a “presidential appointee” to presidential (not 
agency head) dismissal, EO 1 3422 takes a decisive step from President as 
overseer to President as decider. The President is not constitutionally 
entitled to confer decisional authority on persons outside the White House, 
and Congress has conferred no such authority on him statutorily; but that, 
loo, is what EO 13422 purports to do. 

The important point, in my judgment, is to preserve the distinction between 
presidential oversight - entirely appropriate and constitutionally commanded 
- and presidential decision. Formulation of agency priorities is the statutory 
responsibility of the agency head, and a part of the President’s obligation to 
see whether the laws are being faithfully executed by federal agencies is to 
honor and protect that responsibility. 

5. Section 10 of Executive Order 13422 specifically provides: "Nothing in this order 
shall be construed to impair or otherwise affect the authority vested by law in an 
agency or the head thereof." In your opinion, does this provision temper or put to 
rest any concerns that Executive Order 13422 might help the President to supplant 
the authority of agency heads or the rules of the road that Congress has laid down in 
the statutes that federal agencies implement? Please explain why or not. 

If I could understand Section 10 as confessing to the legal nullity of the 
matters I testified about, I might think it tempered or put to rest my concerns. 
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But I believe the President’s lawyers concluded that he actually does have 
legal authority to make the changes that I discuss in my testimony. While 
these issues are very unlikely to find their way into litigation, they can 
profoundly affect the way in which government personnel understand their 
responsibilities. No agency header RPO will understand Section 10 to mean 
that the RPO still “shall report to the agency head,” or that the RPO in fact 
lacks the legal authority that EO 13422 ostensibly confers on him. Thus, my 
concerns are not tempered. 

6. The Office of Management and Budget testified at the hearing that the Regulatory 
Policy Officers (“RPOs”) described in Executive Order 13422 will be Senate- 
confirmed presidential appointees. In light of that testimony, have your concerns 
about RPOs subsided? Please explain why or why not. 

Testimony to a committee of Congress by an acting head of OIRA is not 
binding on the President, or even on OIRA. Even if this provision were in the 
Executive Order, which it is not, it would remain the case that the President 
had purported to confer legal authority on a person no longer required to 
"report to the agency head,” and dismissible by the President - not the 
agency head - at will. This internal division of agency authority, unauthorized 
by Congress, would concern me still. 

The important point, in my judgment, is to preserve the distinction between 
presidential oversight - entirely appropriate and constitutionally commanded 
- and presidential decision. Formulation of agency priorities is the statutory 
responsibility of the agency head, and a part of the President's obligation to 
see whether the laws are beihg faithfully executed by federal agencies is to 
honor and protect that respohsibility. 

7. It appears that Executive Order 13422 merely codifies prior practice related to RPOs 
under Executive Order 12866. Were you equally concerned about politicization of 
the process under the uncodifled, prior RPO practice? Please explain why or why 
not. 


See my answer to question 4, above. With respect, I find it hard to see these 
provisions as a mere codification. Every inquiry I had made as a scholar 
about the uses of RPOs and regulatory plans prior to these amendments - 
when, as noted above, I did have some concerns - led me to conclude that 
possibilities for presidential control of regulatory plans implicit in EO 12866 
had been put up on the shelf, however they might have been used. These 
included candid conversations with Prof. Katzen and Dr. John Graham, and a 
number of responsible agency officials who were quite willing to share their 
experiences with me “off the record.” Regulatory plans just weren't being 
controlled. Now we see a formal mechanism for control, put in the hands of 
an official divorced from the agency head and subject to direct presidential 
control - both new, and to me disturbing, developments. 


The Important point, in my judgment, is to preserve the distinction between 
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presidential oversight - entirely appropriate and constitutionaily commanded 
- and presidential decision. Formuiation of agency priorities is the statutory 
responsibility of the agency head, and a part of the President’s obligation to 
see whether the laws are being faithfuily executed by federai agencies is to 
honor and protect that responsibility. 



310 


8. In your written testimony, you expressed concern that RPOs under Executive Order 
13422 might be 'junior officers." In your opinion, were junior officers eligibie to be 
designated as RPOs under Executive Order 12866, and did anything in Executive 
Order 12866 prevent an agency head from deiegating the RPO function to a non- 
Senate-confirmed poiiticai official, or even to a junior career agency employee? 

Inferior officers could, and to my knowledge did, occupy RPO positions, lam 
not aware of any limit on the authority of the agency head to designate a 
person he was willing to entrust with the much more limited authority RPOs 
held under EO 12866 before its recent amendment. 

9. You have taken the position that the transparency provisions of Executive Order 
1 2866 would not apply to RPOs. In your opinion, would RPOs have been subject to 
the transparency provisions of Executive Order 12866 prior to Executive Order 
13422's issuance? Please explain why or why not. 

So far as I know, RPOs had no responsibilities under EO 12866 that would 
have warranted subjecting them to its transparency provisions. OIRA 
officials coordinating with them were, of course, subject to those provisions. 

To the extent EO 12866 embodied a decision process that might have 
interfered with an agency’s internal ordering of its priorities and plans (and, 
again, as indicated in answer 7, I am unaware despite efforts to determine 
the question of any indication that in fact this happened), that process would 
have applied. Now RPOs have decisional authority they never previously 
possessed, and structures for limiting outside contacts and making them 
transparent are completely missing. 

10. Professor Katzen has testified that she consulted with various experts prior to the 
issuance of Executive Order 12866, and that she responded to comments. Did 
Professor Katzen consult with you? If she did, what did you tell her, and how did she 
defend the heightened role of the Vice President under Executive Order 12866's 
terms? 


Professor Katzen did consult with me. I have no recollection, however, of the 
details of our conversation. She may. 

Note in this respect that EO 12866 merely formalized a process of increasing 
responsibility for the Vice President in assisting the President in his oversight 
of domestic policy issues. Recall, for example. Vice President Quayle’s role 
in the Council on Competitiveness, and the central roles played by Boyden 
Grey, as Counsel to Vice President Bush during the Reagan Administration. 

11. In 2002, President Bush revised Executive Order 12866 to remove the provision 
granting the Vice President that heightened role in the regulatory review process. 
Did you publicly support that action at that time? Please explain why or why not. 
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At about that time, I was part of a discussion of the Vice President’s roie in a 
national forum of the Federalist Society in Washington DC. It may have a 
transcript of my remarks; I do not believe I do. My general position, which I 
believe I would have stated, is that dignifying the Vice President’s office by 
delegating such responsibilities to it is a welcome step - and that EO 12866 
considerably improved on the prior administrations’ practice by bringing it into 
the open and placing some legal and transparency constraints around it. 
Vice President Cheney has seemed more interested in defense and security 
matters than ordinary public policy - understandable in the wake of 9-1 1 , 
Afghanistan and Iraq - but if a future Vice President were to agree to such 
responsibilities, I would welcome that. For me, as above, the real issues are 
ones of regularity, transparency, and law. 

12. In your opinion, will it help or hinder Congress in its oversight of statutory 
implementation that, under Executive Order 13422, RPOs will be publicly named, so 
that Congress knows precisely upon whom to call when there is a need for 
oversight? 

Public naming of RPOs is a helpful step, for the reasons stated in the 
question. Of course it also identifies them for private efforts at influence, see 
Question 9. 

13. Do you believe that the market failure principle embodied in the terms of Executive 
Order 1 3422 transgresses on the authority of Congress? If so, is it your opinion that 
the market failure principle embodied in Executive Order 1 2866 did the same, and is 
it also your opinion that the same can be said of each of the other principles of 
regulation embodied in Section 1 (b) of Executive Order 1 2866, such as the principle 
that agencies should only adopt regulations with benefits that justify their costs? 
Please explain why or why not. 

This was not a matter about which I testified, and I hope the interlocutor will 
excuse a summary response. The issues here, in my judgment, are whether 
the executive order (or any predecessor) in practice results in decisions that 
turn on factors Congress has not authorized for consideration. To take a 
prominent example, many scholars (including myself) believe that the 
Supreme Court’s tolerance for the extraordinary authority of the EPA 
Administrator at issue in Whitman v. American Trucking Assn, 531 US 457 
(2001) was heavily dependent on its conclusion that Congress had not 
authorized her to consider cost as a factor. The result was to keep her 
judgment, at least apparently, within the constraints of technological issues 
and not infect it with political trade-offs of a sort perhaps only the Congress 
should be authorized to make. The very fact that, as the Court understood 
the statute, her competence was limited to health questions, made it more 
acceptable that she should have such authority. 

14. With regard to each of the concerns you have expressed in your oral and written 
testimony regarding Executive Order 13422, please explain whether those concerns 
would exist regardless of which president’s administration were in office, and why or 
why not. 
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My concerns are legal, not political. As remarked above, for example in 
connection with your question 4, I have been critical of actions of President 
Clinton that seemed to raise similar dangers. Under EO 13422, in my 
judgment, those dangers are greatly magnified - regardless of who is the 
President. The important point, in my judgment, is to preserve the distinction 
between presidential oversight - entirely appropriate and constitutionally 
commanded - and presidential decision. Formulation of agency priorities is 
the statutory responsibility of the agency head, and a part of the President’s 
obligation to see whether the laws are being faithfully executed by federal 
agencies is to honor and protect that responsibility. 
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